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12th September 2017 

By email: CoffeeMS@state.gov 

 

Mr. Michael S. Coffee, Esq.  

Attorney-Advisor  

Office of Private International Law  

U.S. Department of State  

Washington, DC 20520  

 

 

 Dear Mr Coffee, 

 

Draft Guide to Good Practice on Article 13(1)(b) of the Hague Convention on 

International Child Abduction – a perspective from England and Wales 

 

Thank you for the opportunity to make observations on the Draft Guide to Good Practice on 

Article 13(1)(b) of the Hague Convention on International Child Abduction (‘the draft 

Guide’). The observations in this letter are made from a UK perspective (England and 

Wales), which I hope will be pertinent to the US Department of State. As an international 

instrument dealing with the cross-border movement of children, the way in which the courts 

in England and Wales (and in other EU states) manage Hague Convention proceedings may 

affect US children and parents; conversely, UK children and parents may be affected by US 

Hague Convention proceedings. 

 

My observations will focus on the issue of domestic violence, which was the main reason for 

the initiation of the draft Guide, more specifically, concern that domestic violence is not 

being given sufficient or appropriate recognition or weight, and is not being dealt with 

appropriately, when it is raised as a defence to a return application under the Hague 

Convention. This was made clear by the Permanent Bureau in May 2011:  

 

‘The issue of domestic violence within the context of the operation of the Hague 

Convention…and more particularly in relation to the Article 13(1)(b) “grave risk” exception, 

has been raised as a matter in need of investigation and attention in a number of spheres. 

Contracting State and expert feedback…have flagged issues involved at various junctures. 
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There have also been a number of articles written on the topic, citing perceived problems or 

difficulties across a number of jurisdictions, in The Judges’ Newsletter on International Child 

Protection published by the Permanent Bureau, in academic journals, and in recent 

research.’
1
 Such concerns include: ‘(1) extent of or consistency in some judicial 

investigations into allegations of domestic violence; (2) extent to which some judicial actors 

are sensitive to and take allegations of domestic violence seriously; (3) extent of awareness of 

and sensitivity to domestic violence dynamics by lawyers representing abducting and/or left 

behind parents; (4) insufficient recognition of the harmful effects of domestic or family 

violence on children, even when directed primarily or wholly at a parent; (5) lack of 

awareness of social science evidence of links between spousal and child abuse; (6) potential 

risks to the life or safety of the returning parent and/or the child following return orders; (7) 

appropriate use of protective measures ordered in conjunction with return orders, including 

the effectiveness or enforceability of voluntary undertakings or other conditions linked to 

return orders; (8) lack of adequate domestic violence legislation and social or governmental 

support for victims of domestic violence in the requesting or requested jurisdiction; and (9) 

lack of family, social and economic support (including legal aid/access to justice) for the 

returning parent in the requesting jurisdiction when she or he has been a victim of domestic 

violence.’
2
 

 

The text of this excerpt from the Permanent Bureau paper has been set out in full because it 

encapsulates the reasons why the Guide was initiated; yet nowhere is it articulated in the draft 

Guide itself. The question is whether the draft Guide has struck the correct balance between 

expedition and safety, and it is my view that it has not. The list set out above does not record 

any concerns that courts of contracting States are not applying Article 13(1)(b) strictly 

enough and that proceedings are not being concluded promptly enough. Yet the tenor and 

substance of the draft Guide is to emphasise a narrow interpretation of Article 13(1)(b) and 

the speedy resolution of return proceedings as if these were the ills which the Guide was 

intended to remedy. In doing so, it prioritises swift return over the safety and wellbeing of 

children and victims of domestic abuse, and thus directly against the spirit in which the draft 

Guide was initiated.  

 

A fundamental objective of the Guide is to promote consistency in the application and 

interpretation of Article 13(1)(b).
3
 Consistency per se has no intrinsic merit, and could even 

be detrimental if courts consistently apply the Convention in a way that puts children at grave 

risk of harm. The only reasonable objective of the draft Guide, therefore, can be the 

promotion of consistently good practice that protects the safety and wellbeing of children. For 

the reasons discussed below, unfortunately the draft Guide falls short in promoting both good 

practice and consistency.  

 

                                                           
1
 Permanent Bureau, Domestic and Family Violence and the Article 13 ‘Grave Risk’ Exception in the Operation 

of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: A Reflection 
Paper (Hague Conference on Private International Law, May 2011) at pg. 3. 
2
 Ibid, pg. 4 

3
 Draft Guide, Para 15 
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These observations will comment on the following main problem areas relevant to domestic 

violence as a basis for an Article 13(1)(b) defence: (1) understanding domestic violence and 

its effects on victims and children; (2) interpreting Article 13(1)(b) in a restrictive fashion;  

(3) the emphasis on swift return; (4) the perception that allegations of domestic violence are 

made tactically; (5) proving domestic violence; (6) inadequate risk assessment; (7) over-

reliance on protective measures. 

 

1. Understanding domestic violence and its effects on victims and children 

At the heart of the Article 13(1)(b) ‘grave risk’ defence is the assessment of risk. Yet this is 

barely mentioned in the draft Guide. The only references to the assessment of risk are in 

Paragraph 173 (in relation to expert opinion/evidence) and Appendix 3. In order to be able to 

assess risk effectively, judges require a proper understanding of domestic violence and its 

effects on victims and children.  

 

There are a number of positive aspects of the draft Guide with respect to defining domestic 

violence and recognising its dynamics and effects on victims and children. However, these 

are relegated to the Case Scenarios/Fact Patterns, the Glossary of Terms, and Annex 3. This 

means that these important issues are not properly integrated into the substantive content of 

the Guide and do not, therefore, translate into effective guidance; indeed, other than in 

Paragraphs 12 and 53, they are largely ignored. A comprehensive explanation of domestic 

violence, its dynamics, and effects on victims and children should be at the beginning and 

forefront of the draft Guide, and properly taken into account throughout. Additionally, 

although the recognition of coercive control (albeit only in the Case Scenarios/Fact Patterns 

and Annex 3) is welcome, this does not go far enough. Research undertaken in England and 

Wales over the past 20 years, as well as research undertaken by the Permanent Bureau in 

2011,
4
 and country reports prepared by EU member states for the European Parliament’s 

2015 report on ‘Cross-border parental child abduction in the European Union’ (‘the EP 

Report’),
5
 reveal that many judges and legal professionals in England and Wales and in other 

parties to the Hague Convention do not properly understand the nature and dynamics of 

domestic violence, particularly of coercive control, nor its effects on victims and children.
6
  

 

A number of studies in England and Wales found a marked difference between ‘legalistic’ 

understandings of domestic violence, focused on incidents of physical violence (largely held 

by judges and family lawyers) and social science understandings, which recognise its power 

and control dynamics.
7
 As one interview respondent to Coy et al’s study observed: ‘ “A lot of 

men might not be beating up women, but they’re very controlling. Courts don’t understand 

                                                           
4
 Permanent Bureau, Domestic and Family Violence and the Article 13 ‘Grave Risk’ Exception in the Operation 

of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: A Reflection 
Paper (Hague Conference on Private International Law, May 2011) 
5
 Directorate-General for Internal Policies, Policy Department C: Citizens’ Rights and Constitutional Affairs, 

Cross-border parental child abduction in the European Union (European Parliament, 2015) 
6
 The EP Report found that in some cases in the study sample, courts did not view harm to the primary 

caregiver as potentially giving rise to harm to the child. 
7
 Rosemary Hunter and Adrienne Barnett, Fact-Finding Hearings and the Implementation of the President’s 

Practice Direction: Residence and Contact Orders: Domestic Violence and Harm (Family Justice Council, 2013) 
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emotional abuse… Unless you’re walking in with a black eye, trying to explain to the judge 

doesn’t work. They’re only concerned with physical violence – has he hit her, no, then you 

need to promote contact”.’
8
 For most judges and legal professionals in England and Wales, 

any form of abuse other than physical assault is not ‘real’ violence, with only ‘serious’ or 

‘severe’ recent physical violence being relevant to child contact.
9
 A similar approach was 

applied by a number of European states in their country reports to the EP Report. Nine of the 

16 country reports made no mention of domestic violence in the context of Article 13(1)(b); 

where domestic violence was mentioned, reference was invariably made to physical violence 

(eg, Hungary and Germany). Very few reports referred to other forms of abuse and none 

considered coercive control in the context of an Article 13(1)(b) defence. 

 

A full explanation of domestic violence including coercive control should be at the start and 

forefront of the draft Guide. A number of studies ‘provide compelling evidence that a 

majority of abusive relationships for which women seek help are characterized by the range 

of nonviolent harms identified with coercive control’.
10

 Judges adjudicating on Hague 

Convention cases need a proper understanding of entrapment by coercive control because 

flight from the jurisdiction of the abuser can be a legitimate and the only means of escaping 

that entrapment. While Annex 3 goes some way to explaining coercive control, and that the 

dynamics of domestic violence ‘are more than just occurrences of physical violence’,
11

 it 

does not go far enough to enable a full and proper understanding. A full understanding of 

domestic violence and its effects on victims and children would also call into question the 

assumption made in the draft Guide that there may be situations where living with domestic 

violence would not have an impact on the child (eg, Para 53). This is based on the entirely 

unrealistic assumption of the physical incident model, that between ‘incidents’ of physical 

violence, ‘normal’ family life carries on.  

 

Coercive control has been categorised by professionals working with abused women into four 

broad strategies – physical violence, intimidation, isolation and control – that in combination 

form ‘a sustained pattern of behaviours’.
12

 Physical violence may be, but is not always, used 

by perpetrators of coercive control as part of the abuser’s repertoire of tactics, reinforcing 

                                                           
8
 Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: domestic violence and 

child contact (Rights of Women, 2012) at pg. 51 
9
 Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: domestic violence and 

child contact (Rights of Women, 2012; Ravi Thiara and Aisha Gill, Domestic Violence, Child Contact, Post-
Separation Violence: Experiences of South Asian and African-Caribbean Women and Children (NSPCC, 2012); 
Rosemary Hunter and Adrienne Barnett, Fact-Finding Hearings and the Implementation of the President’s 
Practice Direction: Residence and Contact Orders: Domestic Violence and Harm (Family Justice Council, 2013); 
Adrienne Barnett, ‘Contact at all costs? Domestic violence and children’s welfare’ (2014) Child and Family Law 
Quarterly 439-462; Adrienne Barnett, ‘ “Greater than the mere sum of its parts”: coercive control and the 
question of proof’ (2017) Child and Family Law Quarterly (forthcoming) 
10

 Evan Stark, Coercive Control How Men Entrap Women in Personal Life (Oxford University Press, 2007), p 275 
11

 Annex 3, Para 15 
12

 Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: domestic violence and 
child contact (Rights of Women, 2012) at p 22. See also E Pence and M Paymar, Education Groups for Men Who 
Batter: The Duluth Model (Springer, 1993); Peter Lehmann, C Simmons & VK Pillai, ‘The validation of the 
checklist of controlling behaviours (CCB): assessing coercive control in abusive relationships’ (2012) 18 Violence 
Against Women 913-933 

lbarsky
Typewriter
5



5 
 

other techniques of domination.
13

 Although some abusers may inflict severe violence, others 

employ frequent, low-level violence which becomes a routine part of everyday life, the 

cumulative effects of which are particularly devastating for victims.
14

 As discussed above, the 

dismissal of such violence as unimportant by courts and professionals means that patterns of 

coercive control may be missed and risk minimised. Abusers frequently isolate women, 

(which is particularly pertinent to Hague Convention cases) by preventing them from 

working, denying them access to transport and/or means of communication, forbidding calls 

or visits to family and friends, and preventing them from calling the police or accessing 

medical or other support.
15

 As Simmons notes: ‘When a woman is living abroad in her 

partner’s country, away from her friends and family, she may be subjected to an even greater 

degree of coercive behaviour.’
16

 At the centre of the abuser’s strategy is control, ‘an array of 

tactics that directly install women’s subordination to an abusive partner’, by micromanaging 

their life and preventing resistance or escape.
17

 The combination of these strategies are 

experienced by women as entrapment, whereby abuse is embedded in the fabric of women’s 

everyday lives and parenting practices, and there is no clear beginning or end to the abuse.
18

 

The Permanent Bureau study found a number of cases in which coercively controlling 

behaviour was in issue, such as preventing the mother leaving the house, hand-cuffing her to 

a bed, stalking and economic abuse.
19

 

 

For this reason, it is important to understand that the entrapment and fear generated by 

coercive control are the cumulative effects of an ongoing course of conduct, experienced as 

chronic rather than episodic. Women may suffer a range of physical and psychological health 

problems, symptoms and disorders such as depression, chronic pain, sleep and appetite 

disorders, anxiety disorders, substance use and suicidal behaviour.
20

  Of particular importance 

for Hague Convention cases is the fact that the deployment and effects of coercive control on 

migrant and refugee women can be particularly severe, as lack of support and information 

                                                           
13

 Rosemary Hunter, ‘Narratives of Domestic Violence’ (2006) 28 Sydney Law Review 734-776.  
14

 Evan Stark, Coercive Control How Men Entrap Women in Personal Life (Oxford University Press, 2007) 
15

 Ibid at pg. 262. See also Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: 
domestic violence and child contact (Rights of Women, 2012); Women’s Aid, Nineteen Child Homicides: What 
must change so children are put first in child contact arrangements and the family courts (Women’s Aid, 2016)  
16

 Jennie Simmons, ‘The Hague Convention’s Unforeseen Development: Perpetuating the Subordination of 
Domestic Violence Victims’ (undated, published online at 
https://www.yumpu.com/en/document/view/11314040/the-hague-conventions-unforeseen-development-
nacle)  
17

 Evan Stark, Coercive Control How Men Entrap Women in Personal Life (Oxford University Press, 2007) at pg. 
271. See also Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: domestic 
violence and child contact (Rights of Women, 2012); Home Office, Controlling or Coercive Behaviour in an 
Intimate or Family Relationship. Statutory Guidance Framework (Home Office, 2015) 
18

 A Morris, ‘Gendered dynamics of abuse and violence in families: considering the abusive household 
gendered regime’ (2009) 18(6) Child Abuse Review 414-487 at p 414.   
19

 Permanent Bureau, Domestic and Family Violence and the Article 13 ‘Grave Risk’ Exception in the Operation 
of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: A Reflection 
Paper (Hague Conference on Private International Law, May 2011) 
20

 Evan Stark, Coercive Control How Men Entrap Women in Personal Life (Oxford University Press, 2007); G 
Dillon, R  Hussain, D Loxton and S Rahman, ‘ Mental and physical health and intimate partner violence against 
women: a review of the literature’ (2013) International Journal of Family Medicine 1–15. 
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and language barriers ‘give their abusive husbands total power to define their world’.
21

 There 

is a significant body of research evidence which reveals that psychological, emotional and 

verbal abuse can have even more detrimental effects on women and children than physical 

violence.
22

 Women interviewed by Coy et al described a broad range of abusive, controlling 

behaviours which were experienced by many of them as more frightening and debilitating 

than the physical violence.
23

 

 

Living with domestic abuse can be extremely harmful to children. This is, to some extent, 

recognised and explained by the draft Guide. However, it is concerning that the emphasis is 

on domestic violence affecting only children who ‘witness’; whether they are physically 

present or not, all children are affected by living with domestic violence, although some may 

have better coping strategies than others. The devastating physical, psychological, emotional 

and developmental harm that children living with domestic violence can suffer is well 

documented in research, social science and clinical studies (as the draft Guide notes). In 

England and Wales, it is reflected not only in the definition of harm in the Children Act 

1989,
24

 but also in Paragraph 5 of Practice Direction 12J, which states that: 

 

‘Domestic violence and abuse is harmful to children, and/or puts children at risk of harm, 

whether they are subjected to violence or abuse, or witness one of their parents being violent 

or abusive to the other parent, or live in a home in which violence or abuse is perpetrated 

(even if the child is too young to be conscious of the behaviour). Children may suffer direct 

physical, psychological and/or emotional harm from living with violence or abuse, and may 

also suffer harm indirectly where the violence or abuse impairs the parenting capacity of 

either or both of their parents.’
25

  

 

An increasing body of research reveals that the most devastating harms to children may arise 

out of living with coercive control. This is one of the reasons why the draft Guide’s 

assumption that children may be harmed only by ‘witnessing’ domestic violence fails to 

encapsulate their experiences of living in abusive household regimes. Children whose fathers 

coercively control their mothers may be exposed to the constant abuse of their mothers and 

suffer from economic and physical deprivation and social isolation, thereby experiencing 

entrapment themselves, which can contribute to a range of emotional and behavioural 

problems.
26

 Coercive control may also have a serious impact on children’s relationships with 

                                                           
21

 Rosemary Hunter, ‘Narratives of Domestic Violence’ (2006) 28 Sydney Law Review 734-776 at p 745. See also 
Sundari Anitha, ‘No recourse, no support: State policy and practice towards South Asian women facing 
domestic violence in England’ (2010) 40(2) British Journal of Social Work 462-479 
22 Emerson R Dobash and Russell P Dobash, Women, Violence and Social Change (Routledge, 1992); Gill 

Hague and Ellen Malos, Domestic Violence: Action for Change (New Clarion Press, 1993) 
23

 Maddy Coy, Katherine Perks, Emma Scott and Ruth Tweedale, Picking up the pieces: domestic violence and 
child contact (Rights of Women, 2012) 
24

 Children Act 1989, s 31(9) 
25

 Practice Direction 12J is contained in the Family Proceedings Rules 2010 and stipulates best practice for 
courts in child arrangements cases where allegations of domestic violence are made. 
26

 Stephanie Holt, Helen Buckley & Sadhbh Whelan, ‘The impact of exposure to domestic violence on children 
and young people: a literature review’ (2008) 32 Child Abuse & Neglect 797-810; Emma Katz, ‘Beyond the 
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their mothers, as a common tactic of coercive controllers is to manipulate, undermine and 

distort the mother/child relationship by, for example, demeaning and belittling women in 

front of children, encouraging children to participate in the abuse, preventing mother and 

child spending time together, and involving them in secrecy about the abuse.
27

   

 

2. Interpreting Article 13(1)(b) in a restrictive fashion 

In the context of the damaging consequences and effects of domestic violence on victims and 

children, the repeated invocation in the draft Guide to ‘interpret and apply the Article 

13(1)(b) exception in a restrictive manner’ could cause untold harm to children and victims.
28

 

Emphasising the ‘exceptional’ nature of the defence encourages courts to minimise, 

normalise and ignore allegations of domestic violence, thereby colluding with the abuser.
29

 

By promoting a restrictive approach, the draft Guide disregards the increased knowledge and 

awareness about the effects of domestic violence on victims and children, which the draft 

Guide itself articulates.  

 

Promoting a restrictive approach also ignores the reality of situations of international child 

abduction. A narrow approach undoubtedly made sense to the drafters of the Hague 

Convention in the 1970s, when ‘the paradigm case was that of the father who became so 

frustrated with being denied access to his child or children after the court had granted sole 

custody to the mother, that he stole the child, went abroad, and then underground’.
30

 

However, as the draft Guide itself recognises, the most prevalent international parental child 

abductions involve sole or joint primary carers.
31

 This means that the assumption on which 

the Convention was based, as recorded in the draft Guide, that ‘the wrongful removal or 

retention of a child is generally prejudicial to the child’s welfare and that, in the majority of 

cases, it will be in the best interests of the child to return to the State of habitual residence’, 

no longer stands unchallenged.
32

 As the EP Report observes: ‘the negative values of an illegal 

change of residence by his/her primary caregiver, on the one hand, and a change of residence 

contextual to the deprivation of his or her primary caregiver, on the other hand, are 

                                                                                                                                                                                     
Physical Incident Model: How Children Living with Domestic Violence are Harmed By and Resist Regimes of 
Coercive Control’ (2015) Child Abuse Review (Wiley Online Library) 
27

 Fiona Buchanan, ‘Addressing the Impact of Domestic Violence on Mothers’ Relationships With Their Infants’ 
(2014) 6(3) Family and Intimate Partner Violence Quarterly 41-46; Clare Sturge and Danya Glaser, ‘Contact and 
Domestic Violence: The Experts’ Court Report (2000) 30 Family Law 615-629; Lundy Bancroft, Jay G Silverman 
and D Ritchie, The Batterer as Parent: Addressing the Impact of Domestic Violence on Family Dynamics (2

nd
 

edn, London: Sage, 2012); Ravi Thiara and Catherine Humphreys, ‘Absent presence: the ongoing impact of 
men’s violence on the mother-child relationship’ (2015) Child and Family Social Work (published online) 
28

 Para 77; see also Paras 44, 46, 58 
29

 Miranda Kaye, ‘The Hague Convention and the flight from domestic violence: How Women and Children are 
being returned by coach and four’ (1993) 13 International Journal of Law, Policy and the Family 197 
30

 Paul R Beaumont and Peter E McEleavy, The Hague Convention on International Child Abduction (Oxford 
University Press, 1999) at pg. 9 
31

 See Nigel Lowe and Victoria Stephens, ‘Global Trends in the Operation of the 1980 Hague Abduction 
Convention’ (2012) 46(1) Family Law Quarterly 41-85; Re E (Children) (Abduction: Custody Appeal) [2011] UKSC 
27, per Lady Hale at [6] 
32

 Para 35 
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different.’
33

 Additionally, the assumption that a strict approach discourages forum-shopping 

ignores the fact that most primary carer abductors return to their state of nationality rather 

than seek a jurisdiction that may be favourable to their case.
34

 

 

Basing the draft Guide on an outdated perception of abduction situations also ignores the 

prevalence of domestic violence as a reason for flight from the requesting state, something 

that was, again, unforeseen by the drafters of the Convention (as reflected in the fact that the 

Convention itself and the Explanatory Note make no reference to domestic violence, as the 

draft Guide itself notes). By 1993, however, it was reported that in at least half of abduction 

cases, domestic violence was a relevant factor, and this was likely to be an under-

representation.
35

 More recent studies estimate this prevalence as even higher.
36

 

 

Current studies reveal that the majority of States parties to the Convention already apply 

Article 13(1)(b) in a restrictive manner, as the draft Guide notes.
37

 As a consequence, 

‘judicial decisions for the non-return of a child based on Article 13(1)(b) are relatively rare in 

practice’.
38

 Promoting a restrictive approach could, therefore, further encourage member 

States to downgrade or ignore domestic violence allegations, thereby undermining the 

increased awareness of the nature and effects of domestic violence that the draft Guide 

ostensibly encourages. Indeed, in the context of domestic violence, the primary way in which 

courts could, and do, apply a narrow interpretation of Article 13(1)(b) is to downgrade its 

relevance and effects. For example, in DT v LBT (Abduction: Domestic Abuse) [2011] 1 FLR 

1215, the Court of Appeal in England and Wales held that only in rare cases would domestic 

violence be so severe as to meet the Article 13(1)(b) defence, which leads to the ludicrous 

conclusion that there is an acceptable or benign level of domestic violence.  

 

The country reports prepared for the EP Report merit some scrutiny. Most EU states adopt an 

extremely restrictive approach. For example, the Irish report states that the Irish courts ‘have 

also demonstrated a reluctance to stretch the defence of grave risk to incorporate grave risk to 

the respondent parent’.
39

 The Spanish report states that: ‘Such exceptions are to be evaluated 

restrictively and can only operate when it is proven that the removal of the children can place 

                                                           
33

 Directorate-General for Internal Policies, Policy Department C: Citizens’ Rights and Constitutional Affairs, 
Cross-border parental child abduction in the European Union (European Parliament, 2015) at pg. 55 
34

 Paul Beaumont, Lara Walker and Jayne Holliday, ‘Conflicts of EU courts on child abduction: the reality of 
Article 11(6)-(8) Brussels IIa proceedings across the EU’ (2016) 12(2) Journal of Private International Law 211-
260. See also EP Report, which recorded that in about 60% of cases, the taking parent is destined for their 
country of citizenship. 
35

 Geoffrey L Greif and Rebecca L. Hegar, When Parents Kidnap: The Families Behind the Headlines (Free Press, 
1993). See also David Maclean, ‘International child abduction – some recent trends’ (1997) 9(4) Child and 
Family Law Quarterly 387-399 
36

 Nigel Lowe and Victoria Stephens, ‘Global Trends in the Operation of the 1980 Hague Abduction Convention’ 
(2012) 46(1) Family Law Quarterly 41-85 
37

 See, eg, para 58.  
38

 Draft Guide para 2 
39

 Directorate-General for Internal Policies, Policy Department C: Citizens’ Rights and Constitutional Affairs, 
Cross-border parental child abduction in the European Union (European Parliament, 2015) at pg. 172 
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them at serious risk.’
40

 According to their reports, France and the Netherlands have, in the 

past 10 to 15 years, applied a more restrictive approach to the Article 13(1)(b) defence than 

they did before. ‘In particular, the courts have refused to consider that violence or 

psychological instability of the parent victim of the abduction could constitute a sufficient 

reason to refuse the return of the child, whenever there is no evidence (i) of the reality of such 

violence; (ii) that such violence could be directed to the child; (iii) that such violence could 

be repeated once the child is back.’
41

  

 

Jurisprudence in the United States shows that in recent years, the courts have moved away 

from what Chief Justice Gleeson in the High Court of Australia described as the ‘grudging’ 

approach to Article 13(1)(b).
42

 Although decisions are still variable, cases such as Walsh v 

Walsh, Van de Sande v Van de Sande and Blondin v Dubois demonstrate a broader 

understanding of domestic violence as a valid basis for an Article 13(1)(b) defence. 

 

The promotion of a restrictive approach in the draft Guide is, therefore, a retrograde step that 

may encourage EU states to apply Article 13(1)(b) even more strictly than they do at present, 

and discourage US courts from developing a safer, more protective jurisprudence. It is worth 

emphasising two recent decisions of the Supreme Court in England and Wales, where it was 

held that there is no need for Article 13(1)(b) to be narrowly construed because, by its terms, 

it is of restricted application, and the words ‘are quite plain and need no further elaboration or 

“gloss”.’
43

 Emphasising the narrow approach undermines what is at the heart of Hague 

Convention proceedings – the safety, protection and wellbeing of the child, and is contrary to 

best practices of risk assessment. On the contrary, what is needed in the interests of 

consistency and safety is a broader interpretation and application of Article 13(1)(b) if 

children and victim parents are not to suffer the consequences of domestic violence 

articulated in the draft Guide itself and the studies and literature discussed in this submission.  

 

3. The emphasis on swift return 

The draft Guide suggests, by way of good practice, ‘the need to balance the objectives of the 

Convention…by ensuring the prompt return of the child to the State of habitual 

residence…and, on the other hand, recognise that there may be circumstances where 

returning a child to his or her State could pose a grave risk’.
44

 The question is whether the 

draft Guide has struck the right balance, and it is my view that it has not.  

 

I am certainly not arguing against prompt and expeditious practice per se, and it is recognised 

that the draft Guide contains a number of helpful and beneficial suggestions such as 

continuity in judicial case management; the use of standardised procedures (in part); close 

                                                           
40

 Ibid at pg. 175. See also German report at pg. 160 
41

 Ibid France country report at pg. 203 
42

 DV v Commonwealth Central Authority and JLM v Director General, NSW Department of Community 
Services, 206 C.L.R. 401 (2001) 
43

 Re E (Children) [2011] UKSC 27 per Lady Hale at [31]; see also Re S (Abduction: Intolerable Situation) [2012] 
UKSCA 10  
44
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cooperation with all parties including Central Authorities. However, speed should not take 

priority over the proper assessment of risk and consideration of the safety and wellbeing of 

the child and the taking parent. As discussed above, the ‘prompt return’ provisions and ethos 

of the Convention made sense when it was perceived that abductors were non-resident 

parents who kidnapped children from primary carers and abducted them as a way to punish 

that parent. But as a remedy for abductions by primary carers, particularly those fleeing 

domestic violence, it strikes a wrong note.
45

 The EP Report reveals that most EU states that 

are parties to the Hague Convention already adopt the view that ‘the first aim of the Hague 

Convention on Child Abduction…is to return the child to his country of residence’.
46

 Many 

EU states consider a restrictive approach to Article 13(1)(b) as furthering the aim of prompt 

return, and in so doing, significantly limit the scope of domestic violence as a basis for a 

defence. Despite the judgment in Neulinger and Shuruk v Switzerland (Application No 

41615/07), in which the European Court of Human Rights held that orders for return should 

not be made ‘automatically and mechanically’ (as recognised by the draft Guide at para 47), a 

number of EU states appear to view prompt return as the main and only goal of the 

Convention. France, for example, specifically refuses to follow the Neulinger approach.
47

 

The emphasis throughout the draft Guide on speed and limiting the court’s enquiry may well 

encourage an automatic and mechanical approach. The draft Guide needs to take into account 

the jurisprudence of the European Court of Human Rights because its rulings are applicable 

to a significant number of contracting parties to the Hague Convention. In this respect, the 

judgment of Judge Pinto De Albuquerque in X v Latvia (ECHR, 26 November 2013, App no 

27853/09) merits consideration: 

 

‘Taking human rights seriously requires that the Hague Convention operates not only in the 

best interests of children and the long-term, general objective of preventing international 

child abduction, but also in the short-term, best interests of each individual child who is 

subject to Hague return proceedings. Justice for children, even summary and provisional 

justice, can only be done with a view to the entirety of every tangible case at hand, i.e. of the 

actual circumstances of each child involved. Only an in-depth or “effective” evaluation of the 

child’s situation in the specific context of the return application can provide such justice. In 

layman’s terms, Neulinger and Shuruk is alive and well. It was and remains a decision laying 

down valid legal principles, not an ephemeral and capricious act of “judicial compassion”.’ 

 

An over-emphasis on speedy return at the expense of ‘effective evaluation’ of the child’s 

situation runs the risk of contradicting ECHR jurisprudence and exposing the child and parent 

with care to harm. An important reason why swift return may jeopardise the safety of 

children and victims of domestic violence who flee their abusers is that it may place them ‘at 

                                                           
45

 See further Merle H Weiner, ‘International Child Abduction and the Escape from Domestic Violence’  
(2000)69 Fordham L. Rev. 593 
46

 Spain country report at pg. 191; see also country reports from, eg, Germany, Ireland, France 
47

 See France country report to the EP Report at pg. 206. The United Kingdom, on the other hand, has 
approved the Neulinger approach set out above (see UK country report at pg. 389). 
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a higher risk of separation violence if they return quickly after their separation.’
48

 The draft 

Guide itself recognises that ‘directly after leaving a seriously abusive situation, the risk of 

serious or lethal injuries to the taking parent by the abusive parent increases’.
49

 For victims of 

coercive control, the swift return to the jurisdiction of the abuser may increase the likelihood 

of the victim being ‘dragged back into the orbit’ of the abuser before she has had an 

opportunity to recover and regain autonomy.
50

  

 

4. The perception that allegations of domestic violence are made tactically 

Before going on to consider the issue of proving allegations of domestic violence, it is 

important to highlight a concerning assertion in the draft Guide, namely, that: ‘Some Central 

Authority officials and caseworkers dealing with international child abduction matters have 

noted anecdotally that allegations of domestic violence may be on the increase as a litigation 

or delay tactic on the part of taking parents, due to the limited exceptions available under the 

Convention.’
51

 

 

Such an assertion, based on ‘anecdotes’ from unnamed officials and caseworkers, with no 

evidence base, should have no place in a guide of this importance and should be removed. It 

also works directly against the interests of children by encouraging a culture of suspicion 

against mothers who raise allegations of domestic violence. The same culture of suspicion 

has been evident amongst judges and legal professionals in England and Wales for the past 

20 years, at the cost of children’s safety and wellbeing.
52

 Research in England and Wales 

found that women who raised allegations of domestic violence in the family courts were 

viewed with suspicion and disbelieved, as judges and legal professionals viewed such 

complaints as a delaying tactic and/or designed to disrupt the other party’s relationship with 

the child.
53

 Yet when family courts in England and Wales have held fact-finding hearings on 

disputed allegations of domestic violence, the most common outcomes are for some or all of 

                                                           
48

 Brian Quillen, ‘The New Face of International Child Abduction: Domestic-Violence Victims and Their 
Treatment Under the Hague Convention on the Civil Aspects of International Child Abduction’ (2014) Texas 
International Law Journal 621-643 
49

 Draft Guide, Case Scenarious/Fact Patterns at pg. 75; see also Annex 3 at para 19 
50

 Ibid 
51

 Draft Guide At Pg. 2 Footnote 11; repeated in Annex 3 Para 5 
52 See Lorraine Radford and Marianne Hester, Domestic Violence and Child contact Arrangements in England 

and Denmark (The Policy Press,1996); Adrienne Barnett, ‘Contact and Domestic Violence: The Ideological 
Divide’, in Jo Bridgeman and Daniel Monk (eds) Feminist Perspectives on Child Law (Cavendish, 2000); Joan 
Hunt and Alison Macleod, Outcomes of Applications to Court for Contact Orders After Parental Separation or 
Divorce (Ministry of Justice, 2008); Adrienne Barnett, ‘Contact at all costs? Domestic violence and children’s 
welfare’ (2014) 26(4) Child and Family Law Quarterly 439-462; Maddy Coy, Katherine Perks, Emma Scott and 
Ruth Tweedale, Picking up the pieces: domestic violence and child contact (Rights of Women, 2012); Rosemary 
Hunter and Adrienne Barnett, Fact-Finding Hearings and the Implementation of the President’s Practice 
Direction: Residence and Contact Orders: Domestic Violence and Harm (Family Justice Council, 2013) 
53

 Her Majesty’s Inspectorate of Court Administration, Domestic Violence, Safety and Family Proceedings 
(HMICA, 2005); Maria Eriksson and Marianne Hester, ‘Violent men as good-enough fathers? A look at England 
and Sweden’ (2001) 7(7) Violence Against Women 779-798; Christine Harrison, ‘Implacably hostile or 
appropriately protective?: women managing child contact in the context of domestic violence’ (2008) 14 
Violence Against Women 381 
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the allegations to be found proved.
54

 No support has been found empirically for the assertion 

that women make allegations of domestic violence to gain tactical advantage. This culture of 

disbelief can exacerbate the difficulties victims of domestic violence already experience in 

proving the abuse they have sustained. 

 

5. Proving domestic violence 

Determining whether domestic violence is a factor is essential for the assessment of risk. 

States parties to the Hague Convention adopt different procedures and standards of proof 

when it comes to adjudicating on disputed allegations raised as a basis for an Article 13(1)(b) 

defence. This area is likely to be where the greatest inconsistencies lie. It is therefore 

disappointing that the draft Guide has left it to individual member states to determine their 

own procedures and burdens of proof, thereby failing to achieve its stated primary objective – 

consistent application of Article 13(1)(b), and continuing to lead to a ‘jurisdictional lottery’. 

The suggested good practices set out at Paragraph 172 will not offset this problem. 

 

The first issue on which there is no uniformity amongst contracting states is whether disputed 

allegations of domestic violence need to be determined. The Permanent Bureau study found 

that in some jurisdictions, judges refused to make any determination of the truth of the 

allegations, stating that this was the role of the court of habitual residence. Other jurisdictions 

considered it necessary to make findings in order to assess risk. The EP Report reveals that 

some states’ courts (such as Hungary) rarely permit the Article 13(1)(b) exception to be 

raised because ‘they are unable to check whether the issues raised by a party are valid’.
55

 The 

draft Guide should make it clear that, if allegations of domestic violence are disputed, they 

need to be adjudicated on rather than sidelined, ignored or relegated to another jurisdiction. 

Without determining whether domestic violence is present, it is difficult to see how ‘grave 

risk’ could be assessed. 

 

As far as the burden of proof is concerned, while some states apply the general civil standard 

(eg, ‘balance of probabilities’), others require the defence to be proved to a higher standard, 

eg, ‘clear and convincing evidence’ (the US); ‘clear and compelling evidence’ (the UK); 

‘conclusive evidence’ (Belgium). The evidential burden on victims of domestic violence in 

proving the abuse they have sustained is already immense (see further below). It is 

concerning to see that the report prepared by Belgium for the EP Report states that the Article 

13(1)(b) exception ‘has rarely been successfully raised before Belgian courts. This can be 

explained by the fact that it can be difficult to provide to the tribunal conclusive evidence as 

to the possibility of a danger’.
56

 It is difficult enough for victims of domestic violence to 

prove the abuse on the ordinary civil standard.
57

 A higher standard of proof raises an almost 

                                                           
54

 Rosemary Hunter and Adrienne Barnett, Fact-Finding Hearings and the Implementation of the President’s 
Practice Direction: Residence and Contact Orders: Domestic Violence and Harm (Family Justice Council, 2013) 
55

 Directorate-General for Internal Policies, Policy Department C: Citizens’ Rights and Constitutional Affairs, 
Cross-border parental child abduction in the European Union (European Parliament, 2015) at pg. 267 
56

 Ibid at pg. 115 
57

 See, eg, Netherlands country report to the EP Report which states that ‘[i]n the vast majority of cases, this 
ground is pleaded but not proven.’ (at pg. 288) 
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insurmountable burden for victims of domestic violence and should be strongly discouraged 

by the draft Guide, which should suggest the general civil standard as good practice. 

 

There is also no uniformity in practice or procedure. While some states disallow oral hearings 

(or hold them only exceptionally) and decide on the basis of written submissions in summary 

proceedings only (such as the US and England and Wales), oral hearings are the norm in 

other states. Summary proceedings without oral evidence may be problematic in many cases, 

particularly where parents with care and children are the victims of coercively controlling 

abusers, as many victims will not have any extrinsic evidence of the type set out in Paragraph 

172 of the draft Guide. This is of particular concern because the Permanent Bureau study 

found that in some courts, the absence of corroborating evidence was fatal to the alleged 

victim’s case. Similarly in private law Children Act proceedings in England and Wales, 

research has found that for some courts and professionals, the lack of ‘independent’ evidence 

was itself proof that domestic violence had not happened, courts may avoid fact-finding 

hearings if there is no ‘independent’ evidence, or allegations of domestic violence may not be 

taken seriously if there is no external evidence to corroborate the mother’s account.
58

  

 

Accordingly, the draft Guidance needs to suggest, as good practice, that judges should be 

alive to the enormous difficulties victims of domestic violence may experience in providing 

corroborative, extrinsic evidence. This issue was highlighted in the UK when the restrictions 

on legal aid stipulated by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

(LASPO) were debated. Contemporaneous research found that the majority of women who 

have sustained domestic violence do not report the abuse to the police or seek injunctive 

relief.
59

 One interview respondent said: ‘ “I have no evidence, it’s emotional and financial 

abuse. I can’t see a way to prove this.”’
60

 BME women may experience particular problems 

in this respect because of, for example, under-reporting abuse to the police or other agencies, 

sometimes as a consequence of threats by the abuser and his family.
61

 Judges have particular 

difficulty determining ‘the truth’ where coercive control is in issue as it ‘lacks the fungibility 

of violence’ and, frequently, the only evidence available is the parties’ oral testimony.
62

 For 

these reasons, the draft Guide should make clear the difficulties women face in obtaining 

corroborating evidence of abuse; that absence of extrinsic evidence does not reflect on the 

veracity of the victim’s allegations; that lack of extrinsic evidence is not a good reason to 

avoid determining disputes allegations of domestic violence; that in most cases, the victim’s 

oral testimony (and, if appropriate, the child’s testimony) is the best evidence on which risk 

                                                           
58

 Rosemary Aris and Christine Harrison, Domestic Violence and the Supplemental Information Form C1A 
(Ministry of Justice, 2007); Christine Harrison, ‘Implacably hostile or appropriately protective?: women 
managing child contact in the context of domestic violence’ (2008) 14 Violence Against Women 381; Adrienne 
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59
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60

 Written evidence from Rights of Women to the House of Commons Select Committee LASPO Enquiry, at 
para 11 
61

 Ravi Thiara and Aisha Gill, Domestic Violence, Child Contact, Post-Separation Violence: Experiences of South 

Asian and African-Caribbean Women and Children, Executive Summary (NSPCC, 2011) 
62

 Evan Stark, Coercive Control How Men Entrap Women in Personal Life (Oxford University Press, 2007) at pg. 
372 
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can be assessed because they alone have first-hand experience of the abuse; and that 

accordingly, oral evidence should be encouraged unless the court is confident that grave risk 

of harm can be properly assessed without it. Alternatively, the suggestion by domestic 

violence experts (noted in a footnote in the section on expert opinion/evidence) could be 

adopted as good practice on the issue of proving domestic violence, namely, ‘that victim 

service centres, domestic violence shelters or other bodies that regularly serve victims of 

violence may be helpful to screen, in the first instance, individuals raising issues of domestic 

violence, providing expertise in assessing the veracity and seriousness of any allegations’.
63

 

 

A further burden placed on women who seek to prove allegations of domestic violence in 

Hague Convention proceedings is the suspicion and disbelief with which the allegations may 

be met (as indicated by the ‘anecdotal’ reports of officials and case workers discussed above). 

Similarly, research undertaken in the UK into private law Children Act proceedings found 

that the mother’s uncorroborated oral testimony may be viewed with suspicion and 

discounted as not ‘real’ evidence because of the inability of many courts and professionals to 

understand the effects of domestic violence on women.
64

 For example, there is a perception 

that mothers who are credible in their testimony should be able to provide a coherent 

narrative. However, the assumption that domestic violence emerges and is accounted for in a 

rational, chronological way demonstrates a failure to understand the effects of abuse on 

women, whose coping strategies can include ‘dissociating themselves from the violence, 

“forgetting” about abuse, retaining vague and sketchy memories of violent incidents, [and] 

minimising the seriousness of the violence’.
65

 The problem is likely to be compounded for 

women involved in Hague Convention proceedings because, as Schuz observes, ‘the fact that 

the abducting parent is perceived to be the guilty party is liable to affect the way in which the 

court treats the abductor’s arguments in relation to the child’s interests.’
66

 

 

The emphasis in the suggested good practices (at Paragraph 172) and in the Case 

Scenarios/Fact Patterns on encouraging expedition and a restrictive approach to Article 

13(1)(b) when dealing with disputed allegations is very worrying, as it may well encourage 

courts to minimise, ignore or relegate allegations of domestic violence rather than 

determining them, leaving an unassessed risk of harm. For example, by suggesting that it may 

not be necessary to resolve factual issues where ‘an attempt to solve factual issues may cause 

undue delay in the proceedings’ may well lead to speed taking priority over assessment of 

risk and safety.
67

 Additionally, and as discussed further below, it is extremely concerning that 

the draft Guide suggests, as good practice, considering ‘the availability of adequate and 

effective protective measures’ as an alternative to determining disputed facts. Without 
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Cases’ (2015) 23(1) Feminist Legal Studies 47-78 
65
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knowing the existence and extent of the abuse, the risk posed by the alleged perpetrator to 

which ‘protective measures’ would be directed, is unclear. 

 

Finally, the suggestion in Paragraph 172 that ‘it may be possible to swiftly resolve a case on 

the basis of undisputed facts or assertions’ should be approached cautiously. The practice that 

has developed in the family courts in England and Wales in private law Children Act cases 

for courts to ‘carve up’ disputes on the basis of limited admissions, or restrict the fact-finding 

hearing to a few ‘sample’ incidents, has meant that ‘the full extent of the risk posed to the 

mother and child is minimised or even invisible’.
68

 

 

6. Inadequate risk assessment 

As noted above, in a guide to the interpretation and application of the ‘grave risk’ defence, it 

is surprising how little guidance is given on the assessment of risk. It is positive that the draft 

Guide approves the use of expert opinion/evidence to assess whether there is a grave risk of 

harm or an intolerable situation.
69

 However, the assessment of risk should be reflected in the 

entirety of the Guide, and should take precedence, both sequentially and substantively, over 

the continuous promotion of ‘protective measures’ (discussed below). 

 

Additionally, in light of the draft Guide’s recognition of the nature and effects of coercive 

control, it is disappointing that the only risk assessment tool referred to is that used in some 

jurisdictions ‘to assist in assessing the risk of serious injury or lethality where domestic 

violence has been found to be a factor’.
70

 Again, this encourages a focus on incidents of 

physical violence rather than the broader forms of abuse which may be equally, if not more, 

detrimental to victims of abuse. It is suggested that more appropriate tools may be those like 

the ‘SafeLives DASH Risk Checklist for the identification of high risk cases of domestic 

abuse, stalking and ‘honour-based violence’ developed in the UK by Cafcass, Respect and 

the Association of Chief Police Officers, amongst others. 

 

In order to respond appropriately and protectively to the experiences of victims and children, 

we need to place risk at the forefront and heart of the proceedings by focusing on the totality 

of the abuse and on the strategies and patterns of behaviour of abusers. It first needs to be 

recognised that, far from the abuse diminishing when partners separate, women are most at 

risk, particularly from controlling abusers, when they leave the family home or have recourse 

to the legal system. Coercive control can persist and even escalate after victim and 

perpetrator have separated, because a primary aim of coercively controlling men is to keep 

the relationship going at all costs, and children are frequently the nexus to enable them to do 
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 Adrienne Barnett, Contact at all costs? Domestic violence, child contact and the practices of the family courts 
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so.
71

 This explains why a history of coercive and controlling behaviour has been found to be 

a key predictor of post-separation abuse, and the risk of severe or fatal injury increases on 

separation, as the abuser tries to regain his power and control over the woman.
72

  Numerous 

research studies and statistics demonstrate that the risks of domestic violence are particularly 

high on or after relationship breakdown, when it  may escalate by intensifying and increasing 

in severity.
73

 At the most serious level, coercive control has been highlighted as a particular 

risk factor in child homicides that have occurred during post-separation contact.
74

  A history 

of coercive and controlling behaviour has been found to be a key predictor of post-separation 

abuse.
75

 Professionals may also fail to understand the way in which ‘the legal system may 

quickly become another avenue and arena through which her abuser may perpetrate abuse’.
76

 

The draft Guide acknowledges, in Appendix 3, that ‘abusive spouses or partners may use 

legal proceedings as another way to seek control of and undermine an intimate partner, 

initiating and continuing, for example, drawn-out custody, access or other legal 

proceedings,’
77

 including Hague return proceedings.
78

 Yet this has not translated into the 

substantive content of the draft Guide, as there is no recognition that courts, including those 

adjudicating on Hague Convention cases, ‘could be seen as a further tool of the abuser for 

exercising power and control over women and children’.
79

 

 

Risk can be under-estimated or discounted because research in the UK has found that many 

judges and professionals fail to understand the way in which coercively controlling men may 

portray themselves as charming, reasonable and benign, so that they may ‘be convinced by 
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men’s presentation as Dr Jekyll and miss the Mr Hyde of behind closed doors’.
80

  On the 

other hand, it was found that those judges and professionals who understood coercive control, 

its effects on women and children, and the strategies of perpetrators were more likely to 

understand and appreciate the full extent of the risks.
81

 Additionally, Barnett’s research found 

that, in private law Children Act proceedings in England and Wales, whether the perpetrator 

accepted findings made against him was seen by most interview respondents as a key 

indicator of risk. Fathers who remain in denial after findings are made are generally seen by 

courts and professionals as ‘high risk’. However, some respondents indicated that acceptance 

of findings is rare and perpetrators tend to deny allegations in the first place, which suggests 

that most perpetrators are ‘high risk’.
82

 An important aspect of risk assessment in Article 

13(1)(b) cases, therefore, which should be included in the Guide, is an enquiry after findings 

have been made of whether the perpetrator truly accepts the findings and acknowledges fully 

the abuse and its effects on the victim and children.  

 

7. Over-reliance on protective measures 

It is only after the full extent of domestic violence and its effects on the victim and children 

have been determined, and risk has been properly assessed that consideration should be 

given, if appropriate, to ‘protective measures’. For this reason, although the issue of 

‘protective measures’ is one of the most problematic aspects of the draft Guide, this topic is 

considered at the end of these submissions, as it should have been in the draft Guide.  

 

While the draft Guide promotes a restrictive interpretation of the Article 13(1)(b) defence and 

prompt return on the basis that these underlie the substance and intentions of the Convention, 

‘protective measures’ are also given a central role in the draft Guide, even though there is 

nothing in the Hague Convention or its Explanatory Note about the use of ‘protective 

measures’. This inconsistency can lead to only one conclusion - that the intention of the draft 

Guide is to limit, as far as possible, reliance on domestic violence as a basis for an Article 

13(1)(b) defence. If that is not the intention of the draft Guide, it is certainly its consequence, 

a result that is far removed from the originating reasons for the Guide, as discussed above. 

The way in which Article 11 of Brussels II Revised has been applied by EU member states 

supports this observation. The Irish country report to the EP Report states that: ‘If 

undertakings can be given and circumstances created to protect children prior to the court 

hearings in the country of their habitual residence, the Irish judiciary will normally make an 

order for return, in accordance with the policy of the Convention.’
83

 The Netherlands country 

report goes so far as to state that since Brussels II Revised came into force, ‘Article 13(1)(b) 
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has since this date never been successfully pleaded within the context of a return order within 

the European Union solely on the grounds of Article 13(1)(b).’
84

 

 

The draft Guide sets out two approaches adopted by courts of states that are parties to the 

Convention, and suggests, as good practice, that courts should ‘[s]elect the approach which, 

depending on the facts of the Article 13(1)(b) case and on national practices or procedures, is 

most suitable for deciding on the return of the child…’.
85

 Before considering these 

approaches, it is suggested that leaving it to individual states to decide on which approach to 

adopt promotes, rather than avoids, inconsistency. If the aim of the draft Guide is to promote 

consistency, one approach should be recommended. 

 

The first approach involves courts considering ‘the availability of adequate and effective 

protective measures before or at the same time as examining whether the taking parent has 

established that there is a grave risk’.
86

 This is illogical and makes no sense, putting the cart 

before the horse, ie, it involves the consideration of protective measures to mitigate risk 

before that risk has been established and assessed. The second approach involves courts 

examining protective measures ‘as an exercise of discretion under Article 13(1)(b), in a step 

that is made after the court has found that a grave risk is established’.
87

 Although the draft 

Guide states that whether one or the other approach is taken does not lead to a different 

outcome on return, this is manifestly incorrect, for the reasons discussed above in this 

submission. The draft Guide states that ‘the court may need to consider measures that are not 

only directed at protecting the child but also the taking parent’, for example, ‘where both the 

child and the taking parent suffer from the effects of domestic violence, there are threats by 

the left-behind parent during the return proceedings, and/or a fear of the continuance or 

recurrence of such behaviour in the event of a return to the requested State. In certain cases a 

child and a parent’s essential safety or well-being may be difficult to separate (in particular if 

that parent is a primary carer)… In some instances a court will find such protective measures 

directed toward an accompanying parent to be inadequate or ineffective to prevent a grave 

risk of harm to a child, and thus will have to consider non-return.
88

 It is difficult to see how 

courts could conduct this evaluation without, first, a full consideration of the factual situation 

and an assessment of risk. For the avoidance of doubt, it is submitted that the second 

approach is the only sensible and safe one and is closer to the substance and intention of the 

Convention, because the efficacy of protective measures can only be considered after the 

factual nexus is known and risk is assessed. It should also be noted that, in the context of 

domestic violence, protective measures directed only at the child and not at the taking parent 

make no sense. 

 

Even if the second approach is adopted, it is suggested that, once a grave risk of harm or 

intolerable situation is found, the onus should be on the perpetrator to establish that the risk 

                                                           
84

 Ibid at pg. 291 
85

 Para 122 
86

 Para 56 
87

 Para 56 
88

 Para 145 
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can be eliminated by the implementation of protective measures, otherwise the taking parent 

has an extremely onerous burden – to prove ‘not only that there is a grave risk of 

psychological and physical harm but also that there are not mitigating measures that can be 

taken in the country of habitual residence to reduce that risk’.
89

 

 

It is positive that the draft Guide recognises that undertakings are not effective and should not 

be used in domestic violence cases, although this important point should be highlighted in the 

Guide rather than buried in a footnote.
90

 On the other hand, it is very concerning that the draft 

Guide suggests, as good practice, that protective measures should not ‘overburden’ the left-

behind parent ‘as it is the taking parent that, by wrongfully removing or retaining the child, 

created an unlawful factual situation that the 1980 Convention seeks to address by restoring 

the status quo ante.’
91

 This is an extraordinary recommendation, bearing in mind that 

protective measures are ostensibly aimed at preventing harm to the child from the left-behind 

parent, and is another example of the draft Guide portraying victims of domestic violence in a 

negative light and appeasing abusers. Additionally, as discussed above, the consideration of 

protective measures as a means to avoid factual inquiry into allegations of domestic violence 

is a high risk strategy that could jeopardise the safety and wellbeing of children and primary 

carer victims of domestic violence. 

 

Even if protective measures are implemented by way of mirror orders or safe harbour orders, 

there is no guarantee that they will be enforced in the requesting state. There may be ‘a 

potential disconnect between how a country’s laws appear on paper and how its laws operate 

in practice.’
92

 Additionally, research into the outcomes of return orders conducted by Edleson 

et al revealed that mothers and children experienced ‘high levels of hardship’ after return, and 

almost half of the mothers and children were ‘victims of renewed violence or threats by the 

fathers.’
93

 ‘Mothers reported that none of the court ordered or voluntary undertakings aimed 

at protecting them and/or their children upon return to the other country were implemented.’
94

 

 

Above all, however, if the authors of the draft Guide had a full understanding of the nature, 

dynamics and effects of domestic violence, and in particular, the increased dangers of post-

separation violence and abuse, they would appreciate that the ‘adequate and effective 

measures’ suggested, such as ‘stay-away and no-contact orders, non-molestation 

orders…separate and safe housing’ are generally ineffective against an abuser who is 

                                                           
89

 Brian Quillen, ‘The New Face of International Child Abduction: Domestic-violence Victims and their 
Treatment Under the Hague Convention on the Civil Aspects of International Child Abduction’ (2014) 49(3) 
Texas International Law Journal 621-643 at pg. 630 
90

 See Footnote 148 
91

 Para 141 
92

  Brian Quillen, ‘The New Face of International Child Abduction: Domestic-violence Victims and their 
Treatment Under the Hague Convention on the Civil Aspects of International Child Abduction’ (2014) 49(3) 
Texas International Law Journal 621-643 at pg. 631 
93

 JL Edleson, T Lindhorst, G Mehrotra, W Vesneski, L Lopez and S Shetty, Multiple perspectives on battered 
mothers and their children fleeing to the United States for safety: A study of Hague Convention cases (Final 
Report, National Institute for Justice, 2010) at x. 
94

 Ibid at x. 
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determined to regain control over or seek retaliation against his ex-partner.
95

 In particular, to 

send victims of coercive control back to the location of their entrapment can not only expose 

them to further isolation, control, intimidation and violence but exacerbate the harmful effects 

of the original abuse by their continued isolation, away from family and social support. 

Victims may find themselves back in the situation they left, without transport, family or 

social support, means of communication, and financially reliant on their abuser. They may 

not speak the language of the requesting state ‘or know how to navigate the institutions. 

Victims who return to these situations are often vulnerable to being abused again. Batterers 

can easily isolate and take advantage of victims’ marginalised status.’
96

 Some victims of 

abuse may encounter particular difficulties in enforcing protective measures or seeking 

official protection generally. Thiara and Gill found that notions of family honour and shame 

‘were central to contact battles in the context of domestic violence across all South Asian 

groups [and that for] African-Caribbean women, too, the sense of shame and stigma was 

powerful in shaping their responses’, which worked to silence women through, for example, 

pressure not to go to court
97

. By enforcing return on the basis of ‘protective measures’, courts 

could be colluding with the abuser and ‘unwittingly enable batterers to control their victims 

more effectively’.
98

 

 

Finally, it should be noted that the conclusion of the EP Report was that the phrase in 

Brussels II Revised Article 11(4) – ‘if adequate arrangements have been made to secure the 

protection of the child after his or her return’ – does not provide appropriate safeguards in 

cases of domestic violence and should therefore be amended.
99

  

 

Conclusions 

Weiner observes that ‘if member states want to avoid sending the message that flight from 

domestic violence is more objectionable than the domestic violence itself, then courts must 

not expeditiously return children in the face of serious allegations of domestic violence.’
100

  

 

A first step to ensuring that ‘the Hague Convention, which was designed to protect children 

from harm, should not become an instrument for causing them harm’ is to promote a better 

understanding amongst courts and professionals of the nature, dynamics and effects of 

domestic violence, including coercive control.
101

 Continuous and compulsory training on 

domestic abuse for judges involved in Hague Convention proceedings delivered by specialist 

domestic violence services, should go some way to enabling them to understand, identify and 

                                                           
95

 Case Scenarios/Fact Patterns at pg. 73 
96

 Merle H Weiner, ‘International Child Abduction and the Escape from Domestic Violence’  (2000)69 Fordham 
L. Rev. 593 
97

 Ravi Thiara and Aisha Gill, Domestic Violence, Child Contact, Post-Separation Violence: Experiences of South 

Asian and African-Caribbean Women and Children, Executive Summary (NSPCC, 2011) at pg. 4 
98

 Merle H Weiner, ‘International Child Abduction and the Escape from Domestic Violence’  (2000)69 Fordham 
L. Rev. 593 
99

 EP Report at pg. 20 
100

 Merle H Weiner, ‘International Child Abduction and the Escape from Domestic Violence’  (2000)69 Fordham 
L. Rev. 593 at pg. 703 
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 Re D [2006] UKHL 51 per Baroness Hale at pg. 52 
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respond appropriately to domestic violence. However, this alone may not be sufficient to 

achieve a genuine transformation in the way in which judges respond to domestic abuse in 

Hague Convention cases, if the prompt return of children to the state of habitual residence is 

seen as a greater priority than their safety, protection and welfare.  

 

Guidelines will only assist in promoting change if accompanied by genuine cultural 

transformation, as the experience of England and Wales reveals. In 2000 the Children Act 

Sub-Committee of the Lord Chancellor’s Advisory Board on Family Law
102

 and the Court of 

Appeal in Re L, V, M, H (Contact: Domestic Violence) [2000] 2 FLR 334 laid down ‘good 

practice’ guidelines for the approach to be taken when domestic violence is put forward as a 

reason for denying or limiting parental contact. Monitoring of the guidelines by the Lord 

Chancellor’s Department and research initiated by the Family Justice Council found that the 

guidelines were frequently ignored and that issues of safety were frequently not addressed.
103

 

As a consequence, the FJC called for a ‘cultural change… with a move away from “contact is 

always the appropriate way forward” to “contact that is safe and positive for the child is 

always the appropriate way forward”.’
104

 A similar cultural shift is needed in the 

interpretation and application of Article 13(1)(b). The proposed Guide could play an 

important role in this, but in its current form, this is unlikely. It is hoped that the suggestions 

made in these observations will be considered carefully so that the Guide does not become a 

missed opportunity for promoting real change. Currently, the extreme circumstances that 

warrant acceptance of domestic violence as the basis for an Article 13(1)(b) defence suggest 

that there is an ‘acceptable’ level of abuse that mothers should be prepared to tolerate and that 

that bar is being increasingly raised to the point where the father has to be practically a 

monster for his conduct to be seen by courts as permitting a no-return order. Unfortunately, 

the draft Guide is unlikely to lower that bar. 

 

 

With best wishes, 

 

Yours sincerely, 

 

Dr Adrienne Barnett 

Lecturer in Law 

Director of Undergraduate Admissions 

Brunel Law School 

Adrienne.barnett@brunel.ac.uk  

 

 

                                                           
102

 CASC, Guidelines for Good Practice on Parental Contact in Cases where there is Domestic Violence (TSO, 
2001) 
103

 Jane Craig, ‘Everybody’s business: applications for contact orders by consent’ (2007) Fam Law 26 
104

 Ibid at pg. 27 
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Letter from Pamela Brown, Director, Bi-National Project on Family Violence, Texas 
RioGrande Legal Aid, Inc. 

and 

Joan Meier, Esq., Founder and Legal Director, Domestic Violence Legal Empowerment 
and Appeals Project (DV LEAP). 
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           September 7, 2017 
 
Michael Coffee, Esq. 
Attorney-Adviser 
Office of Private International Law  
Office of the Legal Adviser 
United States Department of State 
600 19th Street, NW 
Washington, DC 20522 
 
Via email to coffeems@state.gov 
 
Re:  1980 Hague Child Abduction Convention and the Draft Good Practice Guide on 
Article 13(1) (b), and related documents 
 
Dear Mike: 
 
From those who were with you, I have heard what a fruitful discussion you led on August 8th.  
Thank you.  I regret that other obligations kept me from participating.  Although they also limit 
what I can do now, a few important points deserve emphasis, and I hope these thoughts and 
resources will prove useful to all who are shaping the proposed Good Practice Guide and related 
documents.  As you know, my senior colleague, the late Professor Brigitte Bodenheimer, was 
the academic member of the US delegation that took part in drafting the Abduction Convention, 
and I was privileged to discuss many proposals with her while they were under consideration.  
Then, as an official observer, I attended every Special Commission that has discussed the 
Convention,1 and my research has addressed a broad range of Convention topics.2 
 
Those now charged with the Convention’s implementation at the State Department and the 
Permanent Bureau are, of course, newer than I to the Convention.  I therefore want to bring their 
attention to the setting in which it was negotiated and to fundamental features of its design that 
were brilliant when drafted and – if heeded now – can alleviate many of the problems that have 
developed which are relevant to the documents that are now being considered. 
 

                                                           
1
 At Special Commissions 1 through 5, I observed on behalf of the International Society of Family Law.  Although I did 

not attend Part I of the 6
th
 Special Commission, I observed Part II on behalf of the International Law Association.  

2
 For your convenience, I attach a list.  Most of the recent articles are available for download from the publications list 

that is linked at my faculty page, https://law.ucdavis.edu/faculty/bruch/. 

UNIVERSITY OF CALIFORNIA, DAVIS 
School of Law 

 
400 Mrak Hall Drive 

Davis, CA 95616-5201 

(530) 752-0243  
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In 1980, a typical international child abduction case involved a young child who was removed 
from the parent who had provided most of its day-to-day care by the other parent.3   Although 
domestic violence, child abuse and battered women’s shelters were not even on the radar 
screen, several of the most influential Convention drafters, Professor Bodenheimer among them, 
were talented family law experts.  They knew a great deal about family dynamics and what 
harms children, even without the use of these labels and long before brain scans could 
illuminate the reasons.   For convenience, I will refer to those who attended the sessions that 
produced the Convention as drafters and will refer to those who attend Special Commissions as 
delegates, employing expert instead as the word is usually understood.  
 
Brigitte Bodenheimer was formally trained in both the Civil Law and the Common Law traditions 
and had served as Reporter for this country’s groundbreaking Uniform Child Custody Jurisdiction 
Act (UCCJA).  At The Hague, she used this knowledge of American and foreign legal systems to 
distinguish rules that were suited to an international instrument from those that made sense only 
within the uniform legal tradition of this country.  As I consider problems that have arisen in 
Convention practice, I am reminded of her lament that American attorneys often fail to consult 
the language of a written law (whether statute or Convention) once a single case has been 
decided under it.  
 
Let me then begin by recalling important features of the Convention as written: 
 

 The Convention’s preamble states that a child’s interests are paramount in matters 
affecting its custody, then announces the Convention’s desire to remove the harmful 
effects of a wrongful abduction by returning the child to its former habitual residence and 
to protect access (visitation) rights.  Not surprisingly, the Convention became known for 
providing an abducted child’s prompt return.   

 Yet the remedies the drafters crafted demonstrate a somewhat more concrete and nuanced 
goal.  

 To reunite abducted children with their former caregivers who were left behind at the 
habitual residence, the Convention gives these parents a right to their children’s prompt 
return. 

 But when primary caregivers are the abductors, whether or not their actions are wrongful 
under the law of their former habitual residence, visiting parents who are left behind are 
granted no such right to their children’s return. 

 Instead, Article 21 gives these parents assistance from the Central Authority in facilitating 
or securing visitation, including assistance in instituting a non-Convention proceeding to 
that end. 

 Taken together, these provisions make clear that the Convention does not always call for a 
child’s return.  Rather, it always protects the child’s residence (hence relationship) with its 
primary caregiver. 

                                                           
3
 For convenience, I will use American terminology, calling those who provide most of a child’s day-to-day care 
“primary caregivers” and calling the other parents “visiting parents,” not distinguishing whether they shared an intact 
household until the child was taken abroad. I will usually also not distinguish a visiting parent who removes a child 
from one who retains it following an authorized visit abroad.  As in other child custody proceedings, most of the 
children were not yet 6 years old. 

lbarsky
Typewriter
34



3 

 

 Any request by the visiting parent for a change of custody must take place outside the 
Convention, typically, where the child and its primary caretaker now reside, or, if 
jurisdictional rules permit, at their former habitual residence.4 

 This scheme minimizes relocations by the child and its primary caretaker in Hague 
proceedings, during any subsequent litigation, and following the entry of a decision on the 
merits.5 

 Some delegations nevertheless feared that when a visiting parent abducted and the 
primary caregiver was left behind, courts might resist entering return orders and justify 
their refusals by invoking broad notions of “public policy.”  But others made clear that they 
would not join a Convention unless it protected a child from a return that would expose it 
to danger, e.g., if the primary caregiver was abusive or lived with someone who was.  
Vigorous debates led to several protections for children, including the enumerated 
exceptions to return that are found in Article 13. 

 In addition, the drafters’ deep concerns about countries that did not permit their citizens to 
travel freely and about those that apply religious law to child custody cases produced the 
Article 20 human rights exception and the procedure that requires every country but those 
that were already members of the Hague Conference to accede to the Convention rather 
than ratify it.6 

 
Had the Convention’s language and structure been followed faithfully, several unfortunate 
developments might have been avoided.  Although we cannot undo history, perhaps the 
proposed Good Practice Guide on Article 13(1) (b) – if its adoption, language and use comport 
with international treaty law --can facilitate much-needed improvements7. 
 
In that endeavor, I commend to you the analysis Lynn Hecht Schafran of Legal Momentum sent 
to you on August 21st and that of Professor Merle Weiner, dated September 2nd.  They are 
outstanding in every detail.  In addition, the August 31st letter from Pamela Brown, Director of 
Texas Riogrande Legal Aid’s Bi-National Family Violence Project, and Professor Joan Meier 
shares powerful insights from practice that should shape all Convention documents and, more 
fundamentally, dictate whether contemplated documents should be pursued at all.  Finally, your 
August 4th letter from Deans Sudha Shetty and Jeffrey Edleson is extremely important.  It 
carefully details the draft Guide’s erroneous assumptions and assertions, each of which must 
certainly be corrected.  Most notable among them is a surprising assertion that every taking is 

                                                           
4
 Whether it makes sense to pursue a custody change in the habitual residence, even if jurisdiction exists there, of 
course, depends on whether an order from that court will be recognized and enforced at the child’s new residence. 
The same issue arises if another jurisdictional ground, for example, nationality, exists elsewhere. 
5
 The drafters surely anticipated that the courts of countries entitled to ratify the Convention (those currently members 

of the Hague Conference) would award custody to competent primary caregivers. At the time, punitive custody 

transfers (i.e., those designed to punish a parent rather than to serve a child’s interests) were virtually unknown 

outside the United States.  Professor Bodenheimer had already indicated her strong disapproval of them when such 

orders first appeared in UCCJA cases. See Brigitte M. Bodenheimer, Progress Under the Uniform Child Custody 

Jurisdiction Act and Remaining Problems: Punitive Decrees, Joint Custody, and Excessive Modifications, 65 CAL. 

L. REV. 978, 1003-09 (1977).  
6
 See my article, Religious Law, Secular Practices, and Children's Human Rights in Child Abduction Cases Under the 

Hague Child Abduction Convention, 33 N.Y.U. Journal of International Law and Policy 49 (2000) 
7
 As expanded upon below in the text, my reference is to the Vienna Convention on the Law of Treaties.  Although the 

United States signed this United Nations treaty on April 24, 1970, the U.S. Senate has not given its advice and 
consent.  The United States nevertheless considers many of its provisions customary and therefore controlling 
international law.  And many other States Parties to the Abduction Convention have already ratified it.  Conformity 
with it is therefore obligatory in their countries.  As a practical matter, then, if the measures now being considered are 
to have a broad impact, they must comply with the Vienna Convention. 
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harmful to children.  Shetty and Edleson are entirely correct, too, when they point out that the 
Convention’s credibility is damaged if – by ignoring the Convention as written – the Guide 
encourages judges to turn a blind eye to endangered children and those who protect them.  
Given our current knowledge, it is simply unacceptable for the Guide to suggest that allegations 
of abuse must be met with suspicion. 
 
In that connection, I reiterate the importance of the Convention and its remedies as drafted.  
Because the Convention decreased abductions by visiting parents (who were almost exclusively 
fathers), most abductions are now made by caregivers (who are almost exclusively mothers).  
Many of them are fleeing violence, and most of them are returning to their families and countries 
of origin.  It is essential, of course, that the Convention operate properly for them and their 
children.8 
  
Let me highlight a few points that merit your special attention. 
 
1. Brain scans now reveal why adverse childhood experiences (ACEs) often cause life-
long damage  
 
Important U.S. research with a database of more than 17,000 subjects reveals the likelihood of 
seriously harmful impacts over a child’s life span if it is exposed to stressful or traumatic adverse 
childhood experiences. ACE is now a term of art that refers to specific situations, for example, a 
household with alcohol or drug abuse, mental illness, a battered mother or other parental 
discord, or exposure to psychological, physical or sexual abuse. The effects of ACEs range from 
increased health problems such as heart disease, cancer, and chronic lung disease to a 
shortened life span, with a sobering range of additional harms if the child is exposed to more 
than 1 adverse experience.9  To be harmed by the tensions that household violence produces, a 
child need not be a direct witness to abuse nor even be aware that it is happening.  And now, 
developments in brain imagining permit neuroscientists (1) to show how such exposures affect a 
child’s developing brain and (2) to predict, in light of the changes, the likely consequences over 
the child’s lifespan. These include, for example, such profound harms as a reduced IQ and the 
inability to form and maintain intimate relationships.  Although partial recovery through the 
development of new neural pathways may be possible (as when stroke patients recover), 
success is uneven, and research suggests that a young child’s best chances exist when optimal 
experiences are preserved or restored as quickly as possible. 
 
The drafters’ prescience is clear.  By protecting the child’s residence with its primary caretaker in 
both wrongful taking and wrongful retention cases and encouraging courts to avoid subjecting 
the child to danger, the Convention minimizes adverse brain development.  And, if the child has 
already been exposed to adverse experiences, this scheme optimizes the child’s chances to 

                                                           
8
 A qualification is necessary. The exceptions to return are intended to prevent return of a child to a left behind 

primary caregiver when doing so would expose the child to a grave risk of harm, for example, if she or someone else 
in the household is abusive. In these cases, the Convention leaves the child with the visiting parent abductor pending 
trial on the merits of custody.  Although relatively unusual, of course this fact pattern sometimes arises. 
9
 See, e.g., ROBERT ANDA, THE HEALTH AND SOCIAL IMPACT OF GROWING UP WITH ADVERSE CHILDHOOD 

EXPERIENCES THE HUMAN AND ECONOMIC COSTS OF THE STATUS QUO (2007), available at 

http://www.theannainstitute.org/ACE%20folder%20for%20website/50%20Review_of_ACE_Study_with_references_
summary_table_2_.pdf  (reporting that "stressful or traumatic childhood experiences are a common pathway to social, 

emotional, and cognitive impairments that lead to increased risk of unhealthy behaviors, risk of violence or re-victimization, 

disease, disability and premature mortality," probably due to disruptions in neurodevelopment that can have lasting effects on 

brain structure and function).   
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recover in the home of its primary caregiver.  The time has surely come for every judge who may 
hear a Convention return petition to learn of the neuroscience findings and to be encouraged to 
take the authorized exceptions to return seriously. 
 
2. Some countries have lost sight of children’s well-being as they emphasize high rates of 
return  
 
The need for this revised emphasis exists because the drafters’ concern for children’s welfare 
has been undercut by a simplistic effort to ensure that returns are granted in a very high 
percentage of cases.  An early British case led the way, claiming that honoring the hard-won 
exceptions to return would “drive a coach and four” through the Convention, a fear that is 
repeated even now in the draft Guide.  In an effort to show how faithfully their courts adhere to 
the Convention, some countries (including our own) became anxious to report “high batting 
scores” – i.e., high percentages of return orders in the cases that had been heard in their courts.  
 
The consequence, much to the detriment of children and their caregiving parents, was a 
concerted effort by governments to persuade judges to deal parsimoniously with fundamental 
matters of Convention structure and language.  In the United States, this included an 
implementing statute that raises the burden of proof to clear and convincing evidence for a 
taking parent who seeks to rely on an Article 13(b) or Article 21 exception to return, thereby 
hampering access to the protections the drafters intended.10  Further, even when an enumerated 
defense to return is established by clear and convincing evidence (whether under our statute or 
the similar burden that early British case law developed), courts were urged to exercise their 
discretion to return the child anyway.  In far too many cases, these developments have turned 
the Convention, which sought to protect children, into an engine of harm.   
 
Because in 1980 drafters realized that mothers were their children’s primary caregivers in 
virtually every case, and the Convention directed that a child who was taken abroad by that 
caregiver would not be returned, I believe they perceived no need to provide a specific defense 
to return for mothers. Nevertheless, Article 13(b) lists a defense to return that protects these 
caregivers and took on importance once courts began to order returns that the Convention did 
not require: the exception to a return that would place the child in an intolerable situation.  Some 
courts now understand this language to prevent returning a child and its mother into hiding.   
They are clearly correct, both as a matter of common sense and as a matter of neuroscience. 
The stress for a child who lives hidden with someone who fears for her life is, indeed, intolerable, 
and the constant vigilance it requires causes physical harm to the child’s developing brain.  
 
Unfortunately, as research by Deans Shetty and Edleson makes clear, efforts by our 
government and others to promote returns produces devastating consequences for children and 
their caregiving parents.  I refer to our implementing statutes, which makes it difficult to establish 
danger, to judicial training courses, and also to direct intervention in cases by the federal 
government (for example, in Blondin and Abbott) that urge return orders when the Convention 
does not require them and no one could reasonably expect that the petitioning parent will make 
an adequate interim caregiver or is likely to receive custody in a trial on the merits.11  Indeed, 

                                                           
10

 22 USC §§ 9001(b) (1); 9003(e) (2) (A), effective April 29, 1988. 
11

 There is yet another way the State Department can promote interpretations of the Convention that may or may not 
be faithful to it. Long ago, the Department sent packets containing a cover letter, the Convention and our 
implementing statute (ICARA), to the presiding judge at every court in which it knew of a pending Abduction 
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when a child’s return is into the supposedly temporary care of an abusive parent, it is unlikely 
that a trial on the merits will ever take place.  Certainly the abuser has no incentive to institute 
one, and the primary caregiver may well be unable or afraid to litigate there. 
 
Children’s interests and the Convention as drafted have suffered further as the State 
Department continues to promote the use of undertakings, judicial roles the Convention does not 
authorize, travel restrictions (ne exeat provisions), and more.  I address these below. 
 
One of my articles, “The Unmet Needs of Domestic Violence Victims and Their Children in 
Hague Child Abduction Convention Cases” reports decisions across the globe that, like the U.S. 
cases in Dean Edleson’s initial NIH study, reveal the gratuitous harm these assaults on Article 
13(b) cause.  “Unmet Needs” received unsolicited recognition from the American Bar 
Association as the best family law article it published in 2004 and was included in collections for 
international audiences that were published in France and England.  More than a decade ago, 
these events signaled that others, too, had already begun to realize that Convention cases were 
not working as they should for endangered children and their mothers.12 
 
3. Undertakings and judicial roles that the Convention does not authorize cause harm 
 
Lynn Schafran’s letter for Legal Momentum includes a powerful and well-founded indictment of 
one of the particularly harmful developments that I want to highlight: the use of “undertakings” – 
i.e., promises a petitioner makes when attempting to convince a court to exercise its discretion to 
return a child to the former habitual residence after the court has found that a return is not 
required, because it would expose the child to a grave risk of harm.13  
 
This creature of English law promotes a naïve belief that a parent the Convention says is not 
entitled to a return order (usually because of a history of abuse) should receive it anyway, 
because he promises that the child (and often its caregiver parent as well) will be safe and 
adequately provided for pending a custody determination on the merits.14  There is often ample 
reason on the facts of the case to predict that he will not honor his promises, even in the unlikely 
event that he is obligated to keep them. Simply put, these supposed promises allow judges 
ordering return when grave risk of danger has been established to sleep well, although there is 
no objective reason to think the risk of danger to the child has been reduced.  Further, the 
caregiving parent, whom the Convention intends to remain in the state of refuge with the child 
pending any custody determination on the merits, must, as a practical matter, return with the 

                                                                                                                                                                                                                    

Convention case.  It has been many years since I saw that packet, so I do not know whether it still exists or, if it does, 
what information it now contains. 
12

 See my article, The Unmet Needs of Domestic Violence Victims and Their Children in Hague Child Abduction 
Convention Cases , 38 Family Law Quarterly 529 (2004); revised and expanded from earlier version with the same 
title in Les Enl vements d’Enfants   Travers les fronti res (Hugues Fulchiron ed. 2004); abridged in GPSolo Sept. 
2005, at 14 (Issue: Best Articles Published by the ABA); reprinted at Domestic Violence 475 (Michael Freeman ed., 
Ashgate Publishing 2008) (The Family, Law and Society Series) 
13

 These petitioners may be able to establish a preliminary right to return, although they have never provided their 
children’s day-to-day care.  This may occur, for example, when a petitioner holds joint custody rights that are 
technically considered custody rights under the Convention, yet return would place the child with someone who is, de 
facto, a visiting parent.  Particularly on these facts, it is difficult to understand the appeal to the judge hearing the case 
of undertakings. 
14

 I use the masculine for convenience, because this person is almost always the father. 
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child in order to protect it, often endangering both herself and the child, sometimes with 
devastating consequences.15   
 
Fortunately, some courts have rejected the use of undertakings, and others have turned away 
from an equally baseless presumption that the country to which an endangered child’s return is 
requested both can and will protect it and its mother.  However noble a country’s intentions may 
be, they will probably fall short, making the presumption foolhardy. Two examples make the 
point.  Statistics invariably show that orders which direct abusers to stay away from their would-
be victims are frequently ignored, to the detriment of those the orders aim to protect.  And Lynn 
Schafran’s example of a Contra Costa County, California battered women’s shelter makes clear 
that even seemingly ample social services may be unavailable to help the vast majority of those 
who need them.  A more realistic view of a country’s ability to protect those who are returned in 
the face of proven danger would be that there is many a slip between the cup and the lip.  
 
More fundamentally, one of the documents now being reviewed concerns two extra-legal roles 
for judges that lie outside the Convention and an entire organization dedicated to encouraging 
them.  Both case-specific judicial roles violate the Convention and the U.S. Constitution’s 
procedural due process protections.  Quite probably they also violate the constitutions of many 
of our sister states and also the fundamental laws of many States Parties to the Convention.  
 
Each of these roles requires its own discussion.  First, countries are encouraged to appoint 
judges with experience presiding over one or more Hague return petitions (implicitly, of course, 
in ways the national government approves) to serve as what have become known as “liaison” 
judges.  These purported experts on the Convention are then supposed to advise sitting judges 
in pending cases on the proper interpretation and application of the Convention.  There are at 
least two important flaws in this scheme.  Unlike the situation in countries that now hear return 
petitions in only one or a limited number of courts, in the United States, a return petition may be 
heard in any state or federal trial court in which jurisdiction and venue lie.  In the American 
setting, it is therefore highly unlikely that a judge will ever hear even two Hague cases.  And one 
case does not an expert make, as colleagues and I have witnessed.  Upon occasion, we have 
heard one or another of this country’s “liaison judges” confuse the UCCJA’s rules that have no 
application to Convention cases with those of the Abduction Convention.16  Further, a liaison 
judge is never appointed by a court in which a petition is pending to sit on the case.  A liaison 
judge who discusses the case with the judge who is assigned to hear it therefore acts ex parte, 
probably violating the parties’ statutory and Constitutional rights to procedural due process.  This 
flaw is not cured by the theory that a liaison judge discusses only matters of Convention 
interpretation and application, never the merits of the pending case.  Simply put, does anyone 
actually believe that the liaison and trial judges will not discuss the facts?   
  
The second extra-legal behavior concerns an inquiry directly from a judge who is hearing a 
Convention petition for return in only country to a judge in the country to which the child’s return 
is being considered, typically that of the petitioner’s habitual residence.  It is entirely distinct from 
contacts between judges in this country’s sister states that are authorized by our uniform laws, 

                                                           
15

 Their impoverishment when undertakings for support or housing are not honored has been reported by reunite (the 
British child find organization). And the death by stabbing of one mother as she tried to reach a battered women’s 
shelter is described graphically at https://www.brisbanetimes.com.au/world/young-mother-fled-to-sydney-to-save-her-
life-20090501-aq5z.html. 
16

 This is an example of the tendency by those who learn one statutory scheme to apply it to issues that require an 
entirely different policy analysis. 
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the UCCJA and UCCJEA, to decide, for example, a venue question.  It is instead an 
international judge-to-judge contact that is completely without foundation in the Child Abduction 
Convention and, if approved, will be exacerbated by the roles and procedures the current 
proposed document contemplates.   
 
The Convention is our only treaty (i.e., controlling law) on point.  It directs a judge’s inquiries 
about conditions that relate to a child’s return to Central Authorities and only to them.  Article 7 
charges these official offices with functions specifically related to ensuring safe returns and to 
providing information about the country’s domestic law (including, for example, whether orders 
can be entered in the receiving state in anticipation of a child’s return).  In addition, Central 
Authorities must be able to communicate in at least French or English, the Convention’s official 
languages.  There is no reason to think that direct judge-to-judge contact will provide information 
that matches or exceeds what is available through these offices.  The process that the 
International Hague Network of Judges proposes instead is enormously complicated.  More 
fundamentally, it puts a group of friends and colleagues in charge of an extra-legal scheme and 
relies on them to operate it.17  To the extent that contact between judges is appropriate, the 
Central Authority is the appropriate party to facilitate and supervise it. 
 
The eminent comparative law experts who attended the Convention’s drafting sessions, 
including, for example, Brigitte Bodenheimer of the United States, Wolfram Mueller-Freienfels of 
Germany and Matti Savolainen of Finland (all of whom surely knew about the UCCJA) were far 
too sophisticated to imagine that direct inter-judicial contact could work well in the international 
treaty they were drafting.  What possible use could a call be from a sitting judge in one country 
to a judge in another who knows nothing about the case, has no authority to take part in its 
resolution, and may well not speak a common language, operate in the same legal tradition, or 
have access to similar social services?  They chose instead to establish Central Authorities with 
carefully delineated powers and functions.  As noted, these bodies can meet legitimate case 
needs.  Extensive efforts to facilitate the return of children despite proven danger are 
misconceived. 
  
4.  The proposed travel consent form should be discarded as an improper travel 
restriction 
 
Most nations spoke out forcefully against a consent to travel form when it was first proposed at 
Part II of the 6th Special Commission. They objected that (1) it was an effort to impose a 
substantive change (travel restrictions, also known as ne exeat provisions) on the domestic law 
of many member States that do not have them, and (2) it was contrary to the agreed functions of 
the Hague Conference, which are solely to develop conflict of laws (private international law) 
conventions and exclude the promulgation of international substantive law.  As I reported to the 
International Law Association, during the discussion of this topic at Part II, it became clear that 
no consent requirement exists in the domestic family law of a great many countries.  In addition, 
even if countries had wanted this rule and had accepted the intrusion, many official observers 
foresaw numerous practical issues that would complicate international travel for children, both in 
cases where caretaking parents are fleeing domestic violence and also in the great majority of 

                                                           
17

  These “Network judges” see each other from time to time at meetings that receive support from donors, including 
the Permanent Bureau. Properly seen they belong to a private professional organization, not a governmental entity.  
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international trips, where there is no danger of abduction.  Although the Permanent Bureau 
wanted to move forward with developing a form, the Contracting States decided otherwise.18   
 
Yet those who seek to expand the power of visiting parents over their former partners did not 
accept that result. Instead, they now continue their effort to prescribe domestic family law.  If it 
succeeds, it will distort both the Abduction Convention and the role of the Hague Conference 
itself.  As already noted, the Convention protects those who have provided the child’s day-to-day 
care by giving them a right to a child’s return, but gives no such right to visiting parents.  By 
requiring the consent of a visiting parent to a child’s international travel these rules make no 
change in the amount of time either parent devotes to the child – they merely guarantee local 
visits and permit visiting parents to exert control over primary caregivers.  The gender 
implications are not lost on observers. 
 
In this context, our government has focused on visiting parents’ rights (i.e., fathers’ rights) rather 
than those of the child.  Its support for travel restrictions asks courts to place the rights of a 
visiting parent who benefits from a travel restriction above the child’s interests, which the 
Convention makes paramount.  It is then in direct contravention to the Convention.  The State 
Department accomplishes its result by sleight of hand, reasoning that travel restrictions convert 
visitation into a custody right that entitles the visiting parent to a Convention return order.  Sadly, 
in Abbott v. Abbott, the U.S. Supreme Court ignored the Convention as written to conclude, as 
the State Department urged, that a travel restriction confers a right of custody.  It did so despite 
an amicus brief from 3 Convention drafters (two of whom served on our own delegation and a 
Finnish ministry official who sat on the Convention’s 5-member drafting committee) and one that 
I drafted for 11 US family law and conflicts scholars.19 The Drafters’ Brief made absolutely clear 
that ne exeat orders were well known by the drafters, but were not considered custody rights.  
Further, it pointed out that a vote of 19-3 by the drafting delegations had rejected a Canadian 
proposal that the Convention should provide return to a visiting parent if the custodial parent 
removed the child in violation of a court order that prohibited the child’s removal unless the 
visiting parent consented to it.  The Professors’ Brief gave the history and policies of the 
Convention, which showed that ne exeat orders were never agreed to and that ordering a child’s 
return to a visiting parent because of a travel restriction flies in the face of the Convention’s 
concern for maintaining a child in the care of its primary caregiver (the person in Abbott held a 
sole custody order). 
 
Although Abbott controls domestically unless Congress or a Supreme Court decision revises it, 
our own country’s distortion of the Convention neither requires nor justifies continuing efforts by 
the United States to promote it abroad, given the harm it causes to children and their caregiving 
parents.  
 

                                                           
18

  Concl. and Recs. No 17 (final [92]). The Conclusions and Recommendations of Part II of the 6
th
 Special 

Commission were to be renumbered in their final form to follow on from the 75 Conclusions and Recommendations of 
Part I, which were set forth in Prel. Doc. No 14 of November 2011, presumably as Nos 83-85.  The anticipated new 
numbers for other Part II draft Conclusions and Recommendations, which were set forth in Work. Doc. No 10, are 
indicated here in brackets.  I have not consulted the final document. 
19

 See Brief of Drafters Lawrence H. Stotter and Matti Savolainen in Abbott v. Abbott, at 18-20 (and agreed to by 
Drafter Jamison Selby Borek at p.4,fn. 1), available at 
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_Res
pondentAmCu2Delegates.authcheckdam.pdf; Brief of Eleven Law Professors in Abbott v. Abbott, available at  
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_RespondentA

mCu11LawProfs.authcheckdam.pdf 

lbarsky
Typewriter
41

https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_RespondentAmCu2Delegates.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_RespondentAmCu2Delegates.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_RespondentAmCu11LawProfs.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_645_RespondentAmCu11LawProfs.authcheckdam.pdf


10 

 

5 The Vienna Law of Treaties should be honored by insisting that the documents now 
under review are consistent with the Abduction Convention as it was promulgated 
 
If the proposed Good Practice Guide brings uniformity into what is now unsettled judicial 
interpretation and application of Article 13(b) (its stated goal), but in a manner that deviates from 
the treaty that was negotiated, or if a consent to travel form creates substantive rights that the 
Convention does not, or if a document establishes roles for judges that do not appear in the 
Convention, the result could become a binding interpretation that amends the Convention.  As 
Justice Shireen Avis Fisher, representing the International Association of Women Judges, 
warned at Part II of the 6th Special Commission, if these adoptions take place at a Special 
Commission, not at a Plenary Session that has the power to promulgate Conventions and 
therefore omits a ratification process, the amendments would occur "without any [of the] 
discussion, negotiation, consent or ratification" that international law requires.20  "[S]oft law," as 
Justice Fisher pointed out, "can become hard law simply by virtue of judges applying it, either 
because they agree with it or are under the mistaken belief that they are obligated to do so."   
 
6. The Permanent Bureau seeks to expand its role in family law far beyond its authority 
 
There were dramatic irregularities at Part II of the 6th Special Commission, some of which 
continue to be pursued now.  They are seen, for example, in the current proposals (1) to 
establish a consent to travel form and (2) to regularize the involvement of judges in the 
resolution of a return petition although no court has assigned them to hear it.  To assist your 
evaluation of the documents before you and the procedures that are being followed, I am 
attaching the report I made to the International Law Association (ILA) following Part II, which 
details the astonishing developments.  These events were accompanied by an effort to constrain 
or even eliminate the role of Official Observers, apparently at the urging of the United States, 
and apparently with the aim of keeping observers (many of whom are experts on Convention law 
or practice) from bringing irregularities or poorly analyzed proposals to the attention of national 
delegations. 
 
In my ILA report, I explain that the Permanent Bureau believes that its extensive involvement in 
the family law Conventions is necessary because litigation arises under them in ways that do not 
occur under its other Conventions.  But as an academic in the fields of family law and private 
international law, I find myself wondering whether these developments may reflect instead the 
fact that family law litigants and their lawyers are far less able to push back than international 
commercial litigators and their clients might be if similar initiatives occurred in areas of concern 
to them.   
 
Would inaccuracies in a database of international commercial cases be excused, for example, 
because access to it was provided without cost, as were INCADAT’s deficiencies at that Special 
Commission?  Would the Permanent Bureau encourage nations to send delegations to discuss 
commercial law topics that included judges, but not also request that litigators and academics be 
included?  Would it establish an international network of judges who hear commercial cases as a 
means of encouraging what it considers to be an appropriate application or interpretation of a 
Convention?  Would it promote extra-legal roles for them? 
 

                                                           
20

 See Vienna Convention on the Law of Treaties, Jan. 27, 1969, Art. 31.3(b), 1155 U.N.T.S, 331. 
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I close by expressing my hope that those now charged with the Convention, both in Washington 
and at The Hague, will reflect carefully on the concerns I have raised here.  At risk are children’s 
welfare, the rule of law, the success of the Abduction Convention, and the future of the Hague 
Conference itself. 
 
With best personal regards,  
 
Carol 
 
Carol S. Bruch (pronounced Brook) 
Distinguished Professor Emerita 
csbruch@ucdavis.edu 
https://law.ucdavis.edu/faculty/bruch/ 
+1 530 758-5765 
 
 
Cc: Philippe Lortie, via email to plhcch.nl 
        Maja Groff, via email to mg@hcch.nl 
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Carol Bruch’s Publications on the 1980 Hague Child Abduction Convention: 
 
Neue Ansätze im Internationalen Privatrecht: Das interlokale und internationale elterliche Sorgerecht, in 
Internationales Privatrecht, Internationales Wirtschaftsrecht 405 (W. Holl & U. Klinke eds., Carl Heymanns 1985) 
 
Child Abduction and the English Courts, in Frontiers of Family Law and Policy 62 (A. Bainham & D. Pearl eds., 
Chancery 1993); id. 52 (2d ed., Wylie 1995); reprinted as "O rapto civil de crianças e os tribunais ingleses," 93.4 Infância 
e Juventude 63 (Outubro-Dezembro 1993) 
 
Erfahrungen mit dem Haager Übereinkommen über die zivilrechtlichen Aspekte internationaler Kindesentführung, 40 
Zeitschrift für das gesamte Familienrecht 745 (1993) 
 
International Child Abduction Cases: Experience under the 1980 Hague Convention, in Parenthood in Modern Society 
353 (J. Eekelaar & P. Šarčević eds., Martinus Nijhoff 1993); reprinted as "Casos de rapto internacional de crianças: 
experiência ao abrigo da Convençao da Haia de 1980," 93.3 Infância e Juventude 35 (Julho-Setembro 1993); revised, 
updated and reprinted in North American Symposium on International Child Abduction: How to Handle International 
Child Abduction Cases Panel IV, 30 pp. (P. Hoff ed., ABA Center on Children and the Law 1993) (publicly marketed 
symposium compilation) 
 
The Central Authority's Role Under the Hague Child Abduction Convention: A Friend in Deed, 28 Family Law Quarterly 
35 (1994) 
 
How to Draft a Successful Family Law Convention: Lessons from the Child Abduction Conventions, in Children on the 
Move 47 (J. Doek, H. van Loon & P. Vlaardingerbroek eds., Martinus Nijhoff 1996) 
 
Les conflits en matière d'enlèvements d'enfants aux États Unis, in L'Enfants Et Les Conventions Internationales 319 (J. 
Rubellin-Devichi & R. Frank eds., Presses universitaires de Lyon 1996); also in 28 Enfance Majuscule 27 (Avril-Mai 
1996) 
 
The Hague Child Abduction Convention: Past Accomplishments, Future Challenges, in The Globalization of Child Law 
33 (S. Dietrick & P. Vlaardingerbroek eds., Kluwer 1999); printed with minor revisions at "The Hague Child Abduction 
Convention: Past Accomplishments, Future Challenges," 1 European Journal of Law Reform 97 (1998/1999); excerpted 
as “Das Haager Kindesentführungs-übereinkommen: Erreichte Fortschritte, künftige Herausforderungen,” 1 Deutsches 
und Europäisches FamilienRecht 40 (1998) 
 
International Family Law as the Century Turns, 32 Family Law Quarterly 607 (1999); reprinted in Japanese translation 
(2001) 
 
Temporary or Contingent Changes in Location Under the Hague Child Abduction Convention, in Gedächtnisschrift 
Alexander Lüderitz 43 (H. Schack ed., C.H. Beck 2000) 
 
Religious Law, Secular Practices, and Children's Human Rights in Child Abduction Cases Under the Hague Child 
Abduction Convention, 33 N.Y.U. Journal of International Law and Policy 49 (2000) 
 
The Unmet Needs of Domestic Violence Victims and Their Children in Hague Child Abduction Convention Cases , 3  
Famil   a   uarterl  5   (       revised and e  anded from the same title in  es Enl vements d Enfants    ravers les 
fronti res (Hugues Fulchiron ed. 2004); abridged in GPSolo Sept. 2005, at 14 (Issue: Best Articles Published by the 
ABA); reprinted at Domestic Violence 475 (Michael Freeman ed., Ashgate Publishing 2008) (The Family, Law and 
Society Series) 
 
Brief of Eleven Law Professors as Amici Curiae in Support of Respondent, Abbott v. Abbott , 130 S. Ct. 1982 (2010) (No. 
08-645) 
 
 he Hague s Online Child Abduction Materials: A Trap for the Unwary ,  44 Fam. L. Q. 65 (2010) (with M. Durkin) 
 
The Promise and Perils of a Protocol to the 1980 Convention on the Civil Aspects of International Child Abduction , in 1 
Festschrift Ingeborg Schwenzer 237 (Andrea Büchler and Markus Müller-Chen eds., 2011) 
 
Protecting Children Who Are Abducted by a Parent , Symposium, Summer 2012, at 7. 
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To:   International Law Association 
 
From: Carol Bruch, American Branch 
 Research Professor of Law & Distinguished Professor Emerita 
 University of California, Davis 
 csbruch@law.ucdavis.edu 
 
Date: March 12, 2012 

 
Re: Observer's Report on the Sixth Meeting of the Special Commission to Review the 
practical operation of the 1980 Child Abduction Convention and the 1996 Hague Child 
Protection Convention (Part II), held at The Hague on January 25-31, 2012 

 
I served as one of two ILA official observers to Part II of a two-part Special Commission meeting.  
Professor Shinichiro Hayakawa of the University of Tokyo, who had been ILA's sole observer at 
Part I in June 2011, also attended portions of Part II.   
 
The meeting provided a window into trends on important family law topics at the Hague Conference 
and in many of the 86 countries that were Parties to the 1980 Convention as of January 2012 -- 
possible legal instruments to authorize direct judicial communication between judges from different 
countries in abduction cases and to provide enforcement of mediated and other consensual 
agreements that parties reach during return proceedings, the development of a consent to travel 
form for children who travel internationally by air, and possible non-binding documents as to family 
relocation law and as to domestic violence allegations in return proceedings.   
 
The overriding concern that I wish to report, however, has less to do with these potentially important 
specifics than with changes in the operation and staff of the Permanent Bureau (the Conference's 
secretariat) and with significant new restrictions, even hostility, for international nongovernmental 
organizations (international NGOs).  Although, of course, observers do not vote, for the three 
decades that I have served as an observer at every Special Commission on the Abduction 
Convention but Part I of this meeting, observers were fully integrated into the discussions.  They 
were recognized in the order in which they asked for the floor, and members of national delegations 
often thanked me for my contributions (as happened again this time), an experience that I assume 
other observers also enjoyed.21  In 2006, however, at the last previous Special Commission on the 
Abduction and Child Protection Conventions, mild constraints were placed on participants22 if an 
agenda item threatened to exceed the time allocated to it. 
 
The situation has, unfortunately, deteriorated since.  Colleagues report that at Part I, observers 
were recognized only at the very end of a discussion, after all interested States had spoken and that 
this model is now also followed at other meetings.  At Part II, the same procedure was announced 
on the first day. 

                                                           
21

 At my first intervention, I noted that ILA had authorized me to share my views, which did not represent those of ILA 
nor of any other organization or entity (impliedly the International Society of Family Law, for which I had previously 
served as an observer, or my law school).  Professor Hayakawa chose not to offer any interventions, 
22

 Participants, whether official observers or members of national delegations, are known as "experts" at Special 
Commission meetings.  For convenience, I will refer to members of national delegations as "experts" and will use the 
term "observers" for those attend on behalf of authorized international NGOs. 
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These rules mean, of course, that whatever insights or expertise an observer has to offer will 
inevitably come too late -- only after decisions have been reached.  Further, in the period since June 
2011, the Permanent Bureau denied observer status to at least two prestigious organizations that 
wished to send observers with relevant expertise to Part II. 

 All of these developments are inconsistent with the Conference's Strategic Plan (April 2002), which 
notes increasingly complex international developments, states a goal of preparing conventions 
suitable for world-wide adoption, and calls for greater cooperation between the Permanent Bureau 
and international governmental and non-governmental groups as "an essential ingredient to the 
development and adoption of universally acceptable solutions." (Id. at ¶ 307.) 

 
In fact, the Chair, 23 Judge Jacques Chamberland of Canada, proved to be less rigid than the 
announced procedure suggested.  But, for the first time, observers were barred from speaking when 
the draft Conclusions and Recommendations were being considered.  This rule prevented them 
from alerting experts, particularly those who were not native speakers of English or French, to 
inaccuracies. 
  
These were not the only unusual procedures.  In response to concerns that States had raised over 
many years, particularly with cases involving domestic violence, the Conference's governing body, 
the Council on General Affairs and Policy, directed that the Sixth Commission consider "the 
feasibility and desirability of a protocol to the 1980 Child Abduction Convention", and the topic was 
therefore scheduled for several days at Part II.  In November 2011, however, the Permanent Bureau 
announced that achieving consensus on a protocol was unlikely, shortened the schedule for Part II, 
and proposed an agenda that focused on "soft law" (non-binding) documents.  In Preliminary 
Document 13, released in December, it reported that its decision had been taken in light of informal 
consultations with four nations (out of more what were then 86 Contracting Parties); responses to a 
questionnaire that were received from fewer than a third of the Contracting Parties (and contained 
varying positions on the desirability of a protocol and its contents); and the implacable opposition of 
two countries to a binding instrument.   
 
In response to an email from me that expressed my concerns over this step, the Secretary General, 
Hans van Loon, wrote that there had been additional "extensive consultations with an important 
number of Members of the Hague Conference [N.B., not Contracting Parties24], both those that 
responded and those that did not respond to the questionnaire."  I am. unfortunately, unable to 
corroborate this, but it is puzzling that such important inquiries would have been omitted from the 
reported decision-making process in Preliminary Document 13, which lists consultations (other than 
the questionnaire) with only a handful of named Contracting Parties. 
 

                                                           
23

 Although Justice Chamberland's formal title was President, the minutes and most experts referred to him as Chair, 
and I will use that shorter term here for convenience. 
24

 Twenty-four (28%) of the 87 States that were Contracting Parties to the Abduction Convention or whose accessions 
were pending in January 2012, do not belong to the Conference.  And 10 (12%) of the 71 States that are Conference 
members do not belong to the Abduction Convention.  The EU is also a member, and its 27 members are included in 
the count of 71.  If a vote is taken on a matter now within the EU's competence, it will cast all 27 votes.  At Special 
Commissions, no State has thus far requested that the EU speak with only one voice, as the Statutes authorize, so -- 
unlike the rule for other federal system Contracting Parties -- both the EU and its member states may (and do) intervene 
to express EU positions.   
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Equally puzzling was Mr. van Loon's assertion that removing the topic was appropriate because 
Article 8(2) of the Conference's revised Statute, which was adopted in 2005, requires consensus 
rather than decisions by voting at all meetings except those on financial matters.  Part II was never 
charged with drafting a binding instrument, a function that is reserved to diplomatic sessions, which 
this Special Commissions was not.  The Commission was asked instead only to share its views with 
the Council on whether such an enterprise would be desirable and feasible, with the Council 
expressly reserving to itself the decision as to whether drafting of an instrument would be pursued. 
 
More fundamentally, the Statute is not so harsh,25 and does not specify which of the two common 
meanings of consensus is intended.26  It is unlikely that it intends to impose a requirement of 
unanimity rather than that of general agreement. 
 
Indeed, drafting the Abduction Convention itself involved split views throughout.  Article 20, for 
example, was passed with 14 in favor, 6 opposed and 4 abstaining, a vote the Reporter termed "a 
comforting majority."27  Thirty years later, more than 10% of the current members of the Hague 
Conference still do not belong to it -- an indication that it lacked unanimity both at its inception and 
also as one of the Conference's most widely adopted Conventions. 
 
Given this history, it is perplexing that the Permanent Bureau justified its cancellation of the protocol 
discussion by the pre-meeting views of such a small number of the Convention's Contracting 
States.  Equally puzzling is the Secretary General's apparent position that the pre-requisite for 
discussing the advisability and feasibility of a protocol at Part II required a pre-meeting likelihood 
that well over 80 Contracting States would achieve unanimity on their recommendations after a 
relatively short meeting.28  An additional important question about the relevance of differing views 
exists.  I do not know whether any Contracting State that does not belong to the Conference and 
therefore became a party to the Convention through accession rather than ratification would be 
involved (or in what capacity) in the drafting of a new instrument, but assume that the instrument 
would require promulgation by the Conference (including its member States that do not belong to 
the current Convention) and not by the larger and differing group of Contracting States.  For the 
same reason, although their practical import is large, I do not know what formal role the views of 
non-member countries on the desirability and feasibility of a protocol had or should have had.  No 
distinction was drawn in reporting protocol responses, and none has been made during Special 
Commission meetings.29  
 

                                                           
25

 Article 8 (2) reads:  "The Sessions, Council and Special Commissions shall, to the furthest extent possible, operate on 
the basis of consensus."   
26

 The Miriam Webster Dictionary, m-w.com, provides two preferred definitions:  a: general agreement: unanimity, or b: 
the judgment arrived at by most of those concerned.  The Permanent Bureau based its November decision on the first 
definition, while Part II was conducted according to the second.   
27

 Elisa Pérez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention, ¶ 33. in Acts and Documents 
of the Fourteenth Session (1980), tome III, Child abduction.   
28

  The time devoted to negotiating a binding instrument is, of course, far greater.  In fact, unanimity was not required at 
the Special Commission.  Even clearly expressed opposition by Contracting States was sometimes simply ignored by 
the Chair and omitted from the Conclusions and Recommendations.  This procedure may be called "consensus," but it 
actually allows a papering over of dissent in a way that voting does not.  See, for example, the description below of 
States' views concerning a possible office in the Asia Pacific Region . 
29

 These matters arise because accession is available to States that did not belong to the Conference on the date of the 
Convention's promulgation in 1980 and results in bilateral treaty obligations, not the multilateral obligations that apply to 
1980 Conference members.  See Abduction Convention arts 37-38. The procedure and the reasons for it are described 
in my article, "Religious Law, Secular Practices, and Children's Human Rights in Child Abduction Cases under the 
Hague Child Abduction Convention," 33 N.Y.U. J. Int’l Law & Policy 49, 49-51 (2000). 
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That issue aside, the apparent weight given to questionnaire responses in the decision to abort 
discussion was also surprising.  (I am told that historically such responses have been used to 
prepare a background report for the meeting, but States have largely ignored them, because the 
views they express are submitted far in advance and are subject to change.)   The European Union 
responded to this questionnaire, for example, but expressly withheld its position on a protocol, and 
there is no way to know how many countries that did not respond were also waiting for the Part II 
discussions before taking or finalizing their positions.  Countries had no reason to anticipate that 
their responses would be treated like votes in an unannounced pre-meeting process, nor that a 
failure to respond might result in the loss of an opportunity to consider the Council's question.  In 
any event, whatever the Special Commission might have concluded  --- even unanimously -- would 
not have resolved the matter, because the Council had made clear that only it would decide whether 
to move forward with a protocol after receiving the Commission's thinking. 
  
There was yet another reason to doubt the Permanent Bureau's explanation -- the different meaning 
of consensus that was applied at the Special Commission.  As the discussion of each topic ended, 
the Chair provided a summary.  Although he was unusually skilled in reflecting the tenor of even 
wide-ranging discussions, it is clear that unanimity was not required.  Next, the Conclusions and 
Recommendations themselves were drafted by a committee that altered some decisions that had 
been reached on the floor and articulated by the Chair.30 
 
These Conclusions and Recommendations were then rammed through in a final session at which 
the Chair announced that observers would not be allowed to speak; directed that experts raise 
linguistic concerns with the Permanent Bureau -- not on the floor -- then called out each conclusion 
by number and announced "Agreed!" just 3 or 4 seconds later if no country raised its placard quickly 
enough to express substantive concerns or questions.31  This extraordinary process -- unlike 
anything I have previously encountered -- moved so quickly that participants had no time to refresh 
their memories by skimming the text that accompanied a number before adoption was announced.  
Particularly because many experts were not native English or French speakers (the languages in 
which the draft Conclusions and Recommendations were provided), and delegations had only 75 
minutes to read and discuss them before a morning session, observers' comments could have been 
very useful in pointing out changes from the decisions that had been reached on the floor.  Some of 
these will become apparent in the following summary. 
 

Several topics dealt with substantive legal doctrines.  The Permanent Bureau, which clearly wants 
to move in into substantive family law, encountered significant resistance from States that (1) 
defended the right of nations to determine their domestic laws and (2) challenged the propriety of 
substantive law proposals, given the Hague Conference's private-international-law mandate.  Yet 
there was broad support for other steps the Permanent Bureau has taken that lie outside the 
Convention, such as creating the International Hague Network of [Liaison] Judges and instituting 
contact between them and with sitting judges while return cases are pending, and sponsoring 
judicial meetings and conferences to address substantive law.  Some of these have also 
encountered resistance at the Council's Technical Assistance Working Group.32 

                                                           
30

 I have no record of the countries that were represented on the committee that prepared the draft Conclusions and 
Recommendations, nor do I know how its membership was chosen. 
31

 By the time some countries raised their placards, "agreed" had already been announced, and their efforts, once 
recognized, to return to the former point had varying success. 
32

 See Report on The Meeting of The Technical Assistance Working Group 17-18 November 2011 (written by the 
Permanent Bureau) ¶¶ 19-25 and its Annex 1, Conclusions and Recommendations. The Permanent Bureau's rationale 
for its expanded range of activities had been set forth in a Background Document, included as Annex 4 to the Report. 
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Only observers, most notably Judge Shireen Avis Fisher, on behalf of the International Association 
of Women Judges, questioned the propriety of several of these proposals and activities.  As to 
some, concerns were based in the parties' due process rights, including confrontation and the right 
to have a case decided only by those who are appointed to do so.  These put into question 
proposals for judicial contact, whether directly between a judge hearing a return proceeding and a 
judge in a country to which a child might be returned, or between the sitting judge and a "liaison" 
judge who, in theory, is to provide information on Convention interpretation and operations or learn 
foreign legal rules and procedures from a fellow liaison judge or a trial judge in another country. 
 
Further, a judge is bound to specific canons of construction when interpreting and applying a treaty.  
The proposed nonbinding "guides to good practice" that were proposed to the Commission as a 
means of standardizing treaty interpretation raise issues under the Vienna Convention on the Law 
of Treaties if the encouraged judicial interpretation produces a binding change in treaty terms that 
departs from the document that was negotiated by the country's executive branch. 
  
The issues before Part II were addressed in this order: 
  
Cross-border recognition and enforcement of mediated agreements:  The discussion ranged 
widely.  Several nations asked whether an enforcement problem exists that is serious enough to 
merit a new project that would divert attention and limited funds from more central Convention 
matters, some noted the widely divergent procedures that nations call mediation and the uneven 
qualifications of those who conduct the process, some thought all family law topics, or all 
settlements, or all forms of alternative dispute resolution should be addressed, and some were 
concerned by the dangers of supposedly consensual agreements.33   
 
The Permanent Bureau's suggestion for a free-standing instrument that would be compatible with 
the 1980 and 1996 Conventions and also apply to other family law issues, such as relocation, did 
not gain traction.  The Chair's summary when the discussion ended was that countries should work 
amicably to carry out parties' agreements, and exploratory work should investigate whether an 
instrument is needed.  A group of experts should conduct comparative law work to identify problems 
and proposals to resolve them, then assess whatever problems may be identified and whether there 
is any need for an instrument.   
 
The recommendation that was adopted at the final session is far less skeptical about the need for 
an instrument, omits any mention of comparative law work and whether funds should be allocated to 
this project in light of funding constraints, and emphasizes attention to jurisdictional issues, a matter 
that was primarily of interest to the Permanent Bureau staff member who now provides support for 
the Convention (Professor Louise Ellen Teitz of the United States, who replaced Professor William 
Duncan of Ireland upon his retirement after Part I).  Because the next Special Commission on the 
1980 and 1996 Conventions is not anticipated for 4 or 5 years, this would place considerable power 
in an unknown entity.   That problem is exacerbated by a major turn-over in Permanent Bureau 
personnel that has depleted the Bureau's former strengths in family law.   Professor Teitz's 
expertise, for example, is in civil procedure, conflict of laws, and international law, and she is new to 
family law.34 

                                                           
33

 Of particular concern was mediation when a party does not speak the local language, cases involving domestic 
violence, and other high conflict cases -- a category that probably includes most cases in which return petitions have 
been filed (i.e., disputed international relocation and abduction cases). 
34

 Her scholarship has accordingly dealt exclusively with commercial fields when it addressed mediation. 

lbarsky
Typewriter
49



18 

 

 
Direct judicial communications:  The agenda called for discussion of a possible legal instrument 
to authorize a judge who hears a return proceeding to speak to a "liaison" judge in his country or in 
the country to which return has been requested.  Finding opposition to an instrument, yet support for 
the practice, notably from experts who were also "network judges," the final conclusions suggest 
"consideration [for providing such a basis in] any relevant future Hague Convention" and 
recommend that the Permanent Bureau promote the use of a document entitled "Emerging 
Guidance and General Principles on Judicial Communications" (available at the Conference's 
website), continue to encourage the expansion of the International Hague Network of Judges and 
maintain an inventory of domestic legal bases relating to direct judicial communications.   
 
This acknowledgement that authority for direct communications must lie in domestic law is 
important, but Justice Fisher cautions that the Emerging Principles document does not distinguish 
between logistical matters that arguably might be discussed after a return has been ordered and 
case-specific communications on pending justiciable issues.  My own views are more conservative, 
as I believe Article 7(h) of the Convention assigns return logistics to the Central Authority, not to a 
"liaison" network judge nor to a sitting judge in the former habitual residence. 
 
The creation of "soft-law" (non-binding) instruments on domestic violence issues in return 
proceedings: This topic theoretically also included a decision on three proposals for working 
groups that had been raised in Part I,35 but reserved for decision in Part II.  The Part II discussions 
were, however, not couched in these terms.  
 
Considerable concern was expressed for the protection of children and their caretaking parents 
when children are returned at the request of a violent petitioner, but these returns have become so 
common that discussion frequently touched on a perceived need to enforce protective orders or to 
use direct judicial contact to put protection in place.  A few delegations expressed their concern for 
the safety of children and their carers and pointed out that courts are not bound to return children 
into danger, and some wanted information about what actually happens in these cases after 
children are returned. 
 
Other than my remarks and those of other observers, no one questioned why children are being 
returned at the request of noncustodial parents, let alone violent noncustodial parents, given the 
Convention's terms.  Its exclusive remedy for noncustodial parents in Convention proceedings is set 
forth in Article 21, which grants assistance for "organising or securing the effective exercise of rights 
of access," but not return, for these cases.  A custody contest on the merits, in contrast, must be 
brought in a tribunal that has jurisdiction under non-Convention law, whether domestic law or some 
other regional or international agreement, such as the 1996 Protection of Minors Convention. 
 
The ultimate Conclusions and Recommendations that deal with Article 13(b) [also known as Article 
13(1)b) in systems that indicate unnumbered paragraphs] nevertheless contain three 
recommendations that appear to be updated, heavily edited versions of the three proposals from 
Part I and are, for that reason, revealing.  
 
The first Recommendation, like Working Document No 1 (a proposal from 11 Latin American 
countries) emphasizes that the grave risk defenses in Article 13(b) and the weight given to evidence 
                                                           
35

 They were set forth then in Working Documents 1-3.  Although the Conference does not post its Working Documents, 
these can be found as Annexes 2-4 of Prel. Doc. No 14 of November 2011, available at 
http://www.hcch.net/upload/wop/abduct2012pd14e.pdf. 

lbarsky
Typewriter
50



19 

 

are matters for the judge who hears the case. But the Part II Recommendation omits other language 
that appeared hostile to assertions of risk to the child or domestic violence, including an extravagant 
burden of proof and an unfortunately worded comparison between the need to consider defenses 
and the obligation to return. None of these matters were mentioned at Part II. Further, the first 
Recommendation on this topic omits the original Working Document's call for a Working Group. 
 
The second Recommendation, which calls for "further work . . . to promote consistency in the 
interpretation and application of Article 13(1)b)," does not suggest how this might be achieved or by 
whom. A comparison with Working Document No 2 of Part I, however, may explain why this 
Recommendation was not simply folded into the third Recommendation, which proposes a Working 
Group to address Article 13(b) issues. Working Document No 2 of Part I was submitted by Canada.  
It recommended that a group of International Hague Network Judges study the need for an 
"appropriate tool" to assist judges in considering a grave risk of harm, assisted by Central Authority 
experts and experts on "the dynamics of domestic violence," and that the Permanent Bureau 
facilitate the work.  It will be interesting to see just what the Network or the Permanent Bureau will 
make of this otherwise mysterious Recommendation -- one that was also not discussed on the floor 
in any approximation of its original form. Apparently the Network had decided not to press its desire 
to control the inquiry. Why its language that would have included experts in domestic violence was 
not moved into the Recommendation for a Working Group is unknown. Perhaps the drafting of the 
two proposals was undertaken by different constituencies who did not coordinate their work or who 
wished to report independent success. 
 
The next and final Recommendation concerning Article 13(b) asks the Council to authorize a 
Working Group of judges, Central Authorities and "cross-disciplinary experts" to develop a Guide to 
Good Practice on the interpretation and application of Article 13b (including but not limited to 
matters of domestic and family violence) and to include guidance directed specifically to judicial 
authorities. Observers had sought an express requirement that experts in domestic violence be 
included in the Working Group and that consideration be given to domestic violence wherever it is 
relevant to abduction cases, not only in the context of Article 13(b) (defenses to return).  Professor 
Merle Weiner of the International Society of Family Law and Pamela Brown, director of the Bi-
National Family Violence Project of Texas RioGrande Legal Aid and an observer for the United 
States-Mexican Bar Association, led these efforts. What is to be made of the omission of an express 
requirement for domestic violence experts is unclear, but worrying. 
   
The Conclusion's stated goal of influencing judges is troubling on several levels.  With a lack of 
relevant expertise at the Permanent Bureau and a Working Group of unknown composition, 
excellent substantive content certainly cannot be assumed.  Worse, the recommendation makes no 
mention of the usual vetting, followed by discussion and approval at a Special Commission.  Indeed, 
if the Guide does bring uniformity into what is now unsettled judicial interpretation and application of 
Article 13(b) (its stated goal), but in a manner that deviates from the treaty that was negotiated, the 
consequence could be a binding interpretation that amends the Convention, as Justice Fisher 
warned the Special Commission, "without any discussion, negotiation, consent or ratification." (See 
Vienna Convention on the Law of Treaties, Jan. 27, 1969, Art. 31.3(b), 1155 U.N.T.S, 331.)  "[S]oft 
law," as she has pointed out, "can become hard law simply by virtue of judges applying it, either 
because they agree with it or are under the mistaken belief that they are obligated to do so." 
 
Given the clarity of the legal and policy concerns that were raised during the debates, it is deeply 
troubling that a blank check resulted. The apparent disregard for such serious matters is consistent 
with what I see as a decline in rigorous analysis at the Special Commissions. If the future seems 
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likely to follow along the path of extra-legal projects that the Permanent Bureau has sponsored over 
recent years, the time has come to separate matters of implementation, which should continue to be 
addressed to Central Authorities, from law reform efforts, which should be directed to people with 
the qualifications of the early experts, many of whom were ministry officials with significant 
experience in treaty negotiations, law reform commissioners, leading academics with dual expertise 
in the fields of family law and private international law, and judges known for their scholarship. 
 
International family relocation: The agenda called for a discussion of a potential "soft-law" 
document on family relocation law.  A Preliminary Document for Part II (No 11), released in January 
2012, included a model relocation law, known as the Washington Declaration, that  was produced 
by 50 invited judges and some other invitees in March 2010 at a 3-day meeting organized by the 
Hague Conference and the International Centre for Missing and Exploited Children, with the support 
of the US State Department. This effort to move into the unification of law, using family law as the 
entry point, was soundly rejected by the Special Commission. 
 
During the discussion, many countries described their relocation laws doctrines, revealing rules that 
differ greatly, often within a single country (such as the US). Relocation for economic reasons was 
described as increasingly common, and relocation due to a change in life course was also 
mentioned.  My remarks described gender disparities in some rules and in the application of others, 
and pointed out that  the Convention's rule is that relocation by a custodial parent, even if wrongful 
under domestic law, does not authorize a return order upon the request of a visiting parent.  I 
articulated the reasons for this rule and the implications of restrictive relocation rules for the poor 
and for the victims of domestic violence and their children. 
 
I criticized the Washington Declaration for omitting from its list of relevant factors the adverse effects 
on children if they are cared for by a parent who becomes depressed or stressed if relocation is 
denied, a matter to which the English courts give significant weight and whose import is 
substantiated by recent child development research.36  The Washington Declaration's leading 
architect, Justice Matthew Thorpe of the English Court of Appeal, who attended Part II on the United 
Kingdom's delegation, acknowledged the difficulty, saying that the Declaration is just a beginning, a 
first step -- neither more nor less -- that countries reviewing their domestic relocation law might 
consider as such. 
 
The Chair's summary reprised Thorpe's description and expressed the Commission's support for 
further comparative research by scholars and for the 1996 Convention.  Neither work on a binding 
instrument nor on non-binding principles was, however, supported. 
 
Three points resulted in the draft Conclusions and Recommendations  (Nos 8-10 [presumably final 
Nos 83-85]),37 and each was adopted without discussion.  The first, No 8 [final 83], however, 
differed significantly from the discussion and the Chair's summary.  It calls the Washington 
Declaration a "valuable basis for further work and reflection"-- a significantly more laudatory 
description than that which the discussion at large or even its primary author had expressed.  In 
addition, by failing to state the clear consensus that relocation law is and should remain purely a 

                                                           
36

 See the July2011 symposium in Family Court Review, available free of charge at 
http://onlinelibrary.wiley.com/doi/10.1111/fcre.2011.49.issue-3/issuetoc. 
37

 They will be renumbered in their final form to follow on from the 75 Conclusions and Recommendations of Part I, 
which are set forth in Prel. Doc. No 14 of November 2011, presumably as Nos 83-85.  The anticipated new numbers for 
other Part II draft Concl. and Recs., which were set forth in Work. Doc. No 10, are indicated in brackets below as 
appropriate. 
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matter of domestic law, its language leaves room for (or even implies support for) "further work" by 
the Conference.  The restriction that the discussion intended may nevertheless be discerned in No 9 
[final 84], which speaks exclusively of gathering information on varying approaches "in relation to 
private international law issues and the application of the 1996 Convention," and omits mention of 
substantive relocation law.  The final point, No 10 [final 85], simply encourages countries to join the 
1996 Convention. 
 
The "Malta Process":  What has become known as "The Malta Process" has sought to develop a 
legal framework for matters of child protection, child abduction, access, child support and mediation 
between certain Hague Convention and non-Convention (Islamic) States.  These cross-frontier 
family law issues were discussed at three judicial conferences, the first of which was held in Malta in 
2004.38  Information Document No 8 of January 2012 provided Part II participants with copies of the 
3 resulting Malta Declarations, and portions of Prel. Doc. No 12 (on Permanent Bureau activities), 
describe the history and outline possible future steps (see ¶¶ 88-108).  Of these, the Special 
Commission supported a Fourth Malta Conference, but also recommended, as Conclusion No 
11[final 86] reflects, that emphasis be placed on "the involvement of government representatives in 
the process," a necessary evolution from the earlier judicial conferences if binding agreements are 
to be secured.  
 
The role of the Permanent Bureau and the Hague Conference as to the 1980 and 1996 
Conventions:   The discussion of this agenda item approved some Permanent Bureau initiatives, 
but curtailed others.  Renewed "focus on the promotion, implementation and effective practical 
operation of the 1980 and 1996 Conventions" was approved, as were regional activities such as 
conferences and training, but the Commission said requests for assistance in individual cases 
should be restricted to referrals to competent authorities  -- an implied disapproval of the filing of 
amicus briefs by the Permanent Bureau.  Conclusion and Recommendation No 12(d) [final 87(d)] 
also recommends that the Bureau "consider ways to enhance . . . the effectiveness" of Special 
Commission meetings on the 1980 and 1996 Conventions.   
 
For an observer, countries' comments requesting improved effectiveness are difficult to interpret, 
although it is likely that greater detail has been communicated directly to the Permanent Bureau.  
Some may have been polite expressions of discontent with the Permanent Bureau's cancellation of 
the planned protocol discussion.  Justice Thorpe, for example, remarked on the difficulties of 
modernizing Hague Conventions, contrasting what he called the Special Commissions' "talking 
shops, where nothing concrete emerges," to the EU's contemplated revision of its jurisdictional 
provisions in 2012.  But Canada, which opposed a protocol, presumably did not have that concern 
in mind when it's expert said that there "may be a need to look at how [Special Commission 
meetings] are prepared and conducted."  Canada also said it would not support an extension of the 
Permanent Bureau's role in monitoring Convention compliance and pointedly suggested that the 
Permanent Bureau work "in compliance" with the Council and its priorities, a point that was also 
made by the Council's Technical Assistance Working Group. 
 
Some discontent may have related to the extremely late release of several Preliminary Documents 
that likely hampered delegations' ability to read and discuss them before Part II began.  States may 
also have intended to express concern about the use of consensus rather than voting or might have 
been concerned about the role of observers (perhaps wanting a return to their integration into the 

                                                           
38

 Some government officials, regional organizations (such as the EU and the Hague Conference), NGOs and 
academics also attended. 
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discussions or -- to the contrary -- the imposition of greater restrictions or perhaps even a complete 
ban on observer participation).  I can only speculate.  
  
Nevertheless, although the Secretary General outlined the Conference's severe funding constraints,  
he also successfully resisted a proposal that would have established mild funding priorities among 
the many projects for which the Permanent Bureau sought the Commission's support.  Similarly,  
although Switzerland and Japan thought it inappropriate for the Special Commission to endorse the 
establishment of a Regional Office for the Asia Pacific Region (which had just been reviewed for the 
Council by its Technical Assistance Working Group), the Permanent Bureau wanted the 
Commission's support, probably hoping to use it before the Council to offset the Working Group's 
funding concerns.39  It was successful:  the Commission's Conclusion and Recommendation No 13 
[final 88], expresses "strong support for . . . developing a Regional Office in the Asia Pacific region," 
the position expressed by several countries in the region and does not mention that there was a 
division of opinion.  
 
Online Case Database (INCADAT):  A Swiss expert pointed out that the Preliminary Documents 
failed to cite or address an article that alleged deficiencies in INCADAT, the Conference's Abduction 
Convention case law database.40 The Permanent Bureau responded by noting that a revision of the 
website that began in 2010 and is still underway under the direction of an external consultant, 
Professor Peter McEleavy of the University of Dundee.  But it defended inadequacies such as the 
site's failure to report subsequent histories, even those reversing or legislatively overruling decisions 
in the database, with the astonishing argument that this is acceptable because the database is 
provided free of charge and that, due to funding constraints, only one staff day per week is devoted 
to maintaining the resource.41  The Swiss expert noted that a portion of the UNIDROIT data base 
that was of undisputed quality was shut down last year by UNIDROIT's Governing Council, because 
it could not afford to maintain its quality, and lesser quality would affect the organization's 
reputation.42   

                                                           
39

 The Working Group supported an Asia Pacific Regional Office, but noted concern about whether the Office would be 

self-sustaining over the long-term.  See Report on The Meeting of The Technical Assistance Working Group 17-18 
November 2011 (written by the Permanent Bureau) ¶ 57. The report of that meeting also includes (as Annex 4) a report 
produced by the Permanent Bureau that sets forth its activities in support of all Hague Conventions and provides 
funding details. 
40

 See Carol S. Bruch and Margaret M. Durkin, "The Hague’s Online Child Abduction Materials: A Trap for the Unwary," 
 44 Fam. L. Q. 65 (2010). available at http://www.law.ucdavis.edu/faculty/Bruch/files/BruchFLQSpring2010.pdf. 

41
 A German expert and former member of the Permanent Bureau's legal staff complained, for example, that none of the 

German opinions she forwarded over a 5-year period was ever posted and that she has now been asked to replicate 
her submissions, because they cannot be located.  Countries were nevertheless urged to increase their submissions, 
but no potential sources of funds or changes in priorities were identified that might support adequate quality beyond the 
work of the external consultants, who do not maintain the website and whose time is necessarily limited by their 
academic duties. 
42

  See UNIDROIT Governing Council, 90th Session, May 9-11, 2011, Conclusions ¶¶ 25-26, available at 
http://www.unidroit.org/english/documents/2011/contents.htm: 

 
25.  . . . The Council confirmed . . . that UNIDROIT should provide text search, case law and bibliographical 
information on instruments prepared by the Institute, while treatment of instruments prepared by other 
organisations should be limited to the provision of links to websites that published their texts and status of 
implementation.    

 
26. The Council also agreed that the level of information to be provided on instruments adopted by other 
organisations on the basis of work carried out by UNIDROIT (such as the Convention on the Contract for the 
International Carriage of Goods by Road-CMR) needed to be reconsidered and that, in view of is limited 
resources, UNIDROIT should no longer maintain the case law section in respect of the CMR.  
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A non-controversial expansion of the Hague website to include statistical materials (INCASTAT) 
was supported, should resources permit.  
 
Consent to Travel Form: The final substantive topic was the possible development of a parental 
consent to travel form for use when a child travels internationally by air.  The topic first arose in 
discussions about ways to prevent child abduction.  The Fifth Special Commission, however, 
directed attention to the purpose and content of such a form, and specified that it must be neither 
binding nor obligatory and must not introduce any new substantive rules   In Prel. Doc. No 15, the 
Permanent Bureau reported on drafting issues and on its informal consultations with the 
International Civil Aviation Organisation (ICAO).  The concerns noted in the Preliminary Document 
proved dispositive in the discussion, where it became clear that no consent requirements exist in a 
great many countries.  Further, many experts foresaw a range of practical issues that would 
complicate international travel for children, both in cases where caretaking parents are fleeing 
domestic violence and also in the great majority of cases, where there is no danger of abduction.   
Although the Permanent Bureau wished to move forward with developing a form, either in 
collaboration with ICAO or by asking that ICAO pursue the matter on its own, the Contracting States 
decided otherwise. (Concl. and Rec. No 17 [final 92].)  
 

Conclusion 
 
Although the meeting endorsed several positions that I find troubling, it held the line on others.  And 
some of the constraints it imposed are being echoed at the Council level, where it appears that a 
reassessment of Permanent Bureau functions is underway.  
 
 The Permanent Bureau believes that its extensive involvement in the family law Conventions is 
necessary because litigation arises under them in ways that do not occur under its other 
Conventions.  But as an academic in the fields of family law and private international law, I find 
myself wondering whether these developments may reflect the fact that family law litigants and their 
lawyers are less able to push back than international commercial litigators and their clients might be 
if similar initiatives occurred in areas of concern to them.   
 
Would inaccuracies in a database of international commercial cases be excused, for example, 
because access to it was provided without cost?  Would the Permanent Bureau encourage nations 
to send delegations to discuss commercial law topics that included judges, but not also request that 
litigators and academics be included?  Would it establish an international network of judges who 
hear commercial cases as a means of encouraging what it considered to be an appropriate 
application or interpretation of a Convention?  Would it seek substantive reform of a commercial law 
field although no Permanent Bureau staff members had relevant expertise? 
 
Turning to another major area of concern, I have tried to be fair in my assessment of procedures 
that struck me as unusual or unwise, but recognize that the information to which I had access was 
limited.  I nevertheless trust that light now shines on practices that merit close attention.  And I hope 
that recent developments affecting the role of observers will be reviewed by the Council and that it 
will be informed by the views of ILA and other international NGOs when it does so.  
 
Finally and most importantly, I wish to express my sincere thanks to ILA for allowing me to attend 
the Special Commission as one of its observers.  I hope my presence served it and children well. 
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Letter from Jacquelyn Graham (Abbott). Jacquelyn Graham was the taking (protective) 
parent in Abbott v. Abbott, in which the United States Supreme Court held that a ne exeat 

order establishes rights of custody. 
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Jacquelyn Graham (Abbott) Letter re: Draft  Good Practice Guide on Article 13 (1(b)) 

Page 1 of 7 
 

September 5, 2017 

Mr. Michael Coffee 
Attorney-Adviser 
Office of Private International Law 
U.S. Department of State 
Washington, DC 
Via email to coffeems@state.gov  

Philippe Lortie 
Maja Groff 
Permanent Bureau 
Hague Conference on Private International Law 
THE HAGUE 
The Netherlands 
Via email to Philippe Lortie pl@hcch.nl and Maja Groff to mg@hcch.nl  

RE:  Hague Convention on the Civil Aspects of International Child Abduction – Draft 
Good Practice Guide on Article 13(1(b)) 

Dear Mr. Coffee, Mr. Lortie, and Ms. Groff, 

My name is Jacquelyn Graham (Abbott) and I’m sure you are familiar with my case 
heard by the U.S. Supreme Court, Abbott v. Abbott.  As a mother with first-hand 
experience with the legal complications of the Hague Convention, I was very pleased to 
hear that a guide was being compiled for judges who find themselves presiding over 
cases like my own. This is sorely needed and I’m grateful for the effort and work being 
put into this project. 

I have first-hand experience of the effect of the Hague Convention on parents and 
children as individuals and, for that reason, I am writing to provide you and your counsel 
with my thoughts and opinion regarding the content of the guide being prepared.    

The original intent of the Hague Convention was to provide a mechanism by which 
children who had been abducted from their primary caregivers and custodians and 
taken to another country could be returned.  Increasingly, as in my case, the Hague 
Convention has become a tool used by the perpetrators of domestic violence to 
continue abusing their victims and asserting control over the lives of those who have 
fled in fear. Our case was unusual only in that it went as far as the U.S. Supreme Court.  
Many women and children are being pursued by their abuser using the legal processes 
afforded to them by the Hague Convention.   

I ask that you keep in mind we are people, not legal situations or intellectual 
conundrums.  We are people who have suffered greatly at the hands of someone who 
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should have loved and protected us; suffered enough that running for our lives and the 
lives of our children was our only option.  We are people who potentially will continue to 
suffer at the hands of the judiciary, which should protect us, if this guide does not 
include sufficient guidelines to help when domestic abuse is the primary cause of a 
desperate parent and child crossing international lines seeking safety.  Please keep in 
mind that abusers see this process as an opportunity to modify their abuse with a new 
and sympathetic team to help them financially & emotionally abuse their victims. 

When a parent flees to another country due to physical, emotional, and financial abuse, 
as well as fearing for her and her child’s life, I can assure you this is not a decision 
taken lightly. To then be thrown into yet more years of financial and emotional abuse 
through the legal system of one’s own country is terrifying and utterly disheartening.  
And, worse, to come back to where you believe you are safe and going through the 
trauma of yourself and your child potentially being shipped back into the reach of the 
abuser, is unconscionable.  Abuse is about control and abusers are using the wide 
breadth of the Hague Convention and the lack of knowledge of the judiciary to continue 
to abuse spouses who have dared to simply say “No more.”   

When it became necessary to defend us in the courts here in the U.S., my attorney and 
I decided to stick with the legal points that seemed (at the time) were clearly on our side 
since my husband had no custody rights. Firstly, to keep the case as simple as 
possible, and secondly, because going over the years of abuse in front of strangers to 
the extent that would be necessary would be traumatizing for both myself and my son.  
Our court records, the police reports, and our medical records were mostly in Spanish 
and to get them certified and translated would have been a lengthy and expensive 
process.  The pictures taken of me and the damage done to me after the last attack 
when I finally left with my son, I still can’t look at, and certainly did not want to share 
them with anyone if I didn’t have to do so. The abuse was mentioned, something I’m 
very grateful for as it helped us farther down the road, but we stuck to the fact that my 
husband had no custody rights.  Because of this, many are only familiar with our case in 
so far as it applied to the law and for that reason I’m going to share some of my story 
with you now. 

For years, I endured abuse at the hands of my husband, to the point where I felt I had 
no value as a human being.  He told me if I ever left him that he would leave me with 
nothing, not even my child.  We were kept in locations far from my family and whenever 
I made any friends in an area, we were moved away quickly to a new location where I 
knew no one.  All of these places were also where I had no right to work to support 
myself and no access to our money beyond everyday necessities and all property was 
in his name alone.  The physical abuse came in cycles and continued escalating until I 
was finally forced to make a small safe room for myself and my son in our home.  It cost 
me once he had calmed down, because he would make me pay for hiding in other much 
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more personal ways when my son wasn’t around, but it was the only way I could keep 
my son and me safe when my ex-husband went on one of his rampages. 

The straw that broke the camel’s back was when my husband attacked our son in front 
of me.  He threw my son across a room onto a slate floor because my son had dared to 
open a door to the room where my husband was screaming at me.  I will never forget 
the look on my son’s face as he lay on the ground staring up at his father who was 
screaming down at him.  What I could tolerate for myself, I couldn’t tolerate for my child 
and that day in March of 2005 was when I finally found the courage to leave, but I had 
no idea it would be nearly ten years before I was finally free of my husband and able to 
get a divorce.  There was no divorce in Chile at that time and I wasn’t able to obtain a 
divorce from my husband until the Hague Convention issues had been finally 
concluded, as family law courts won’t decide anything regarding a child’s welfare if a 
Hague case is pending.  

We couldn’t leave Chile, because of the blanket ne exeat order and we would not have 
been allowed on a flight without a written letter from my husband saying I had the right 
to travel with our son, which he most certainly would not give under any circumstances.  
So, I had to find a way to survive there in a country where I couldn’t work, who’s legal 
system was vastly different from the one I’d grown up in, and where I had few rights. 

My son’s passport was taken from me by friends of my husband who came into my 
home and they refused to return it.  I notified the Embassy and the Embassy forced 
these people to hand over my son’s passport, but then they wouldn’t return it to me 
either.  It wasn’t until I was granted full custody by the Chilean courts about a year and a 
half later that they finally agreed to return it to me. 

The Observatory wouldn’t let me live on the compound they have for families of 
employees for reasons of their own I still don’t quite understand.  They also directly 
refused to confirm my husband’s salary amount for the Chilean family court, so it was 
more than a year and a half before I could get any kind of support order.  Not that it 
made any difference once we had the order, since my husband paid what he wanted to, 
if anything at all.  We were only able to obtain a firm order because my husband’s 
attorney mistakenly filed a brief with the court listing what he would have to pay under 
the current law and calling it ridiculous.  The court seized on the amount and issued an 
order.  Unfortunately, my husband appealed this decision all the way to the Chilean 
Supreme Court, so the U.S. Supreme Court was actually the second time my family’s 
matters were heard before the highest court in a country.  He did lose his case before 
the Chilean Supreme Court and the order stood as written. 

Once we had the order, though, getting him to pay was a completely different prospect.  
We had to go back to court to try and get more orders enforcing the amounts owed and 
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there were months when he would pay the equivalent of $25, because in the 
Napoleonic law system, you have to be exact on how much has been paid or you have 
to start all over again.  So, he would wait until the very day we were going to court for a 
hearing and deposit $25 in my account to stop the hearing. 

I couldn’t sign a lease, because I had no job and had no real rights due to the visa I had, 
so the Observatory my husband worked for did force him to sign a lease for an 
apartment for us.  However, this meant his name was on the lease and when he broke 
into my apartment using locksmiths to obtain a key, the police would do nothing 
because it was his apartment and I had no right to prosecute. As for what he did to me, I 
was told directly by more than one caribiñero (the Chilean police force) that “that is a 
matter between a husband and wife” and no help was given to me from that quarter for 
any physical abuse I suffered. I lived in constant fear in my own home, because I never 
knew if he would be there when I came back from getting groceries or taking my son to 
school.  I had no sanctuary, no place where I could hide and he never let me forget it. 

My son was abducted twice by his father while we were in Chile.  After the first time 
when he was missing for sixteen days, the court finally granted me full custody of our 
son.  Evidenced by my husband’s actions and violent outbursts, the court determined he 
was deserving of no custody rights, but did grant him visitation. That was when I, my 
attorney, and his family received our first anonymous death threats. After the second 
time he abducted our son and went to the southern part of Chile and was found there, 
the court told me that if he abducted him again they would think about taking away his 
visitation rights at that time, but they couldn’t do anything after he had only done it twice.   

Once I had full custody, I would have been able to leave Chile with my son without my 
husband’s permission, however, we had asked for a ne exeat order from the family 
court specific to my son the first time my husband abducted him, since we were worried 
he would fly back to England with him somehow.  In order to get that order removed, we 
would have had to go to request the court rescind the order, which would have notified 
my husband we were planning to leave the country and that would have put us in 
greater danger. 

We were bombarded with legal demands from my husband’s many lawyers over the two 
and a half years we were in Chile and I was lucky enough to find an attorney who was 
willing to work basically without pay, only on the promise that I would one day pay what 
I owed.  Whenever my parents sent me money, I always made sure and gave 
something on account to my attorney because no one else was protecting us there.   

I was subjected to death threats, threats from his attorney that he would fabricate and 
charge me with a crime in order to have me deported from the country without my child, 
constant phone and email harassment, constant fear in my own home, a terror of being 
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picked up off the street by hired thugs, a very real possibility, since I had to walk 
everywhere as we had no vehicle.  My husband had come and taken our car from us 
and refused to allow us to use it, so I walked everywhere in a pair of old cowboy boots 
that were the sturdiest footwear I owned.  I walked my son to school, walked to the 
grocery store, and had to walk practically every day to the courthouse downtown, as we 
had to keep close track of the actions being filed against me by my husband’s attorney.  
I tried to do as much of the legwork as I could to help my attorney and help keep my 
legal costs down. 

My parents had been sending us what money they could for us to live on, but there 
were many times I was cooking the last of the food in the house.  I had to put 
newspaper and cardboard into my son’s shoes to make them last just a little bit longer 
because I had no money to replace them, despite the soles being nearly worn through.  
I sew, thankfully, and was able to make clothes or remake old clothes to keep him warm 
and decent.  My own clothes I cut apart and remade, as well.  If I had taken a job and 
been caught, I would have been deported without my son as my visa explicitly 
forbade any member of the family of an astronomer working for the Observatory 
from accepting a salary in Chile.  It was an agreement the Observatory had with the 
government that allowed entire families to move in with little complication, as only one 
salary would be involved, that of the Observatory employee. 

To keep myself busy, I volunteered teaching English to people who wanted to learn and 
my husband and his attorney would send people around every now and then who were 
obviously plants trying to induce me to take money for my services.  Once I made it 
clear to these people that I did it solely as a personal favor, not a job, I never heard from 
them again.  If they had caught me taking money for teaching, they most certainly would 
have been able to have me deported. It was more than difficult knowing who to trust and 
in a situation like ours you tend to lean towards not trusting anyone at all.   

We were lucky that my family was able to help to what extent they could, that we had 
friends who would bring us food from their parcelas and would gift my son with clothes 
when they could.  There were many people who did what they could to help us and I’ll 
always be grateful to my Chilean friends for their support during this terrible time. 

The Observatory refused to help and the embassy couldn’t help, but they monitored the 
situation closely over the two and a half years we were caught there, and when they 
informed me of death threats they finally believed were credible (they requested to be 
informed by the local police of any new developments) then they finally helped in a 
small way to get us out of the country.  My son’s new passport I received when it had to 
be renewed wasn’t on record with Interpol and we were able to get out within a 24 hour 
window.  My parents had sent me a credit card with orders to use it to purchase plane 
tickets, no matter the price, should an opportunity arise for us to leave.  We bought the 
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last two tickets on a plane leaving the very next day once we got the go-ahead from our 
attorney that we should take our chances. 

I’m sure you are aware this is a brief overview of everything we were subjected to and I 
hope you understand why I don’t wish to go into more detail. While we both are healing 
and doing well, we still have issues relating to the damage done to us during that time, 
something I will feel guilty about for the rest of my life.  I suffer from PTSD and while my 
symptoms continue to lessen, I can be thrown back into it by something as simple as 
seeing an abusive scene in a movie.  I can assure you there is lasting damage 
whenever abuse has occurred and it is no less for any child who was a witness to the 
abuse of one of their parents, whether they were directly involved or no. 

The man who abused me and my son for so long was able to pursue his claim all the 
way to the U.S. Supreme Court because he was able to obtain aid with legal fees and 
expenses (despite not being the primary caregiver, nor having any custody rights 
whatsoever) as the “injured party”; while we, a child and a single mother with full 
custody, were forced to bear the burden of an expensive legal defense alone.  He 
stayed in Chile (even though none of us is Chilean and never had any intention of 
staying there permanently) because it was the only place where he had the legal option 
to try and force us back to him. If my son had been returned to him in Chile, my ex-
husband would have, by default, obtained the custody that was denied him in the first 
place by a Chilean family law court.  If I had been forced to go back, I most likely 
wouldn’t be alive today to write you this letter.  Rapid return is definitely not always 
protective of the interest of the child. 

It is my firm belief that this guide needs to take into account the specific details of each 
individual case, particularly where there has been domestic violence and abuse on the 
part of the non-custodial parent. Parents defending themselves must be encouraged to 
speak up about the abuses they have suffered along with their children. Perhaps one 
solution might be appointing an advocate for the mother and child who could help speak 
for them before the court when it is necessary to give testimony recounting abuse.  We 
have a program for abused children here in Texas called Texas Casa that performs this 
service. Given the traumatic nature of the court experience that most certainly 
exacerbates the damage already done, would it not make sense to give the mother or 
father a voice able to speak for them when she or he cannot?  

To force an abused person and child to return to a country where the non-custodial 
parent has proven him or herself to be a danger to the custodial parent and child also 
contravenes the original intent of the Hague Convention.  To potentially allow abusive 
parents to change custody orders that have been carefully thought out and issued by 
family law court judges in other parts of the world through this abuse of the Hague 
Convention must not continue. 
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You have an opportunity here to protect those who are the most vulnerable and at a 
point in their lives where they simply don’t know whom to trust.  Putting your life and the 
life of your child into the hands of complete strangers who haven’t a clue what you’ve 
been put through behind closed doors is terrifying and humiliating, I can certainly attest 
to that.  Having to recount what was done to you to complete strangers is traumatizing 
enough without having it discounted because your life and the life of your child could be 
viewed solely as an ivory tower issue and not an entirely, and sadly, human one. 

Please, protect us and those who come after us from continuing abuse.  Please, instruct 
the judges to take seriously accounts of abuse and don’t leave us fighting the 
Sisyphean struggle of removing ourselves and our children from an abusive partnership 
alone. We go through the trauma of the abuse, then must go through the trauma of 
retelling and reliving it in front of complete strangers with the very real possibility of not 
being taken seriously or believed and that is an additional trauma added onto lives 
already damaged in ways no one would want to imagine.  

Future generations are in your hands right now and, as someone who went through this 
process and was lucky enough to have good and kind judges who actually listened, I 
believe it is imperative to provide guidance for our judiciary that allows them the leeway 
to help us in our most desperate hour.  I ask you to please remember that every parent 
and child who has suffered domestic violence and comes before the court are terrified, 
traumatized, but against all odds determinedly hopeful.  They are hopeful that they will 
be heard, believed and, ultimately, kept safe. 

I greatly appreciate the opportunity to present this statement and should you have any 
questions, please feel free to contact me. 

Sincerely, 

 

Jacquelyn Graham, formerly Abbott  

 
Contact information: 

Email:  jackieduke2003@yahoo.com 
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Letter from Paula Lucas, Founder and Executive Director, Americans Overseas Domestic 
Violence Crisis Center. 
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Business Office: (503) 203-1444 | Fax: (503) 203-5999 
Address: Americans Overseas Domestic Violence Crisis Center 

25 NW 23rd Place, Suite 6 PMB #461, Portland, OR 97210 

Website: www.866uswomen.org | www.sashaa.org  
General email: 866uswomen@866uswomen.org | Outreach email: knowb4ugo@866uswomen.org  

 

 
Americans Overseas Domestic Violence Crisis Center 

 
August 31, 2017 
 
Via E-mail 
 
Mr. Michael S. Coffee, Esq. 
Attorney-Advisor 
Office of Private International Law 
U.S. Department of State 
Washington, DC 20520 
 
Mr. Philippe Lortie 
First Secretary 
Ms. Maja Groff 
Senior Legal Officer 
Permanent Bureau 
Hague Conference on Private International Law 
The Hague 
The Netherlands 
 
Re: Comments on Draft Guide to Good Practice on Article 13(1)(b) of the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction 
 
Dear Michael, Philippe, and Maja, 
 
Thank you for the invitation to submit comments of the draft Guide to Good Practice on Article 
13(1)(b) (the “Guide”). We also greatly appreciated the opportunity to voice comments in person 
at the public meeting, and your willingness to hear from those of us working with victims of 
domestic violence who are directly impacted by Article 13(1)(b) decisions.  

AODVC: Who we are and how what we do pertains to the Guide 

I am writing on behalf of American Overseas Domestic Violence Crisis Center (AODVC) as its 
Founder and Executive Director. AODVC works with abused Americans in foreign countries to 
provide domestic violence and child abuse advocacy. We provide resources and tools so that 
victims can navigate the complicated jurisdictional, legal and social international landscapes, to 
be able to live their lives free of abuse. The services that we provide include case management, 
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legal advocacy, counseling, and relocation assistance. Pertinent to the Guide, we witness the 
hurdles survivors face as respondents in Article 13(1)(b) petitions after they have fled from 
abusive situations.  

In 2016, AODVC’s Domestic Violence Program provided long term case management to 557 
victims through 14,605 communications (phone calls, chats, emails, etc.). Of the 557 victims, 222 
had children and had jurisdictional considerations. Seventy two percent of those were Hague-
involved cases. 

2016 Jurisdictional Considerations Including Hague Involved Cases 

 

Nearly 30 percent of the victims we served were Hague-involved.  Some of those victims received legal 
counsel regarding the Hague that deterred them from leaving their abuser. In some cases, the children 
had to be left behind with the abuser as the mother was forced to leave the country alone because of 
the high threshold to prove a 13(1)(b) defense that would have allowed the children to stay with her. 
Other victims were not ready to speak with an attorney because they believed their safety or the 
safety of their children would be jeopardized, or they concluded they did not have the financial 
resources to defend a Hague petition. Six of the victims faced Hague proceedings. The children were 
sent back in all of those cases.   
 
This illustrates, as recognized by the Guide (see §26), how rare it is for a 13(1)(b) defense to succeed. 
In practice, it shows an overly restrictive application of the 13(1)(b) defense that is undermining the 
Convention.  

We believe these victims’ experience with the Hague system, and specifically the children who 
are the central focus of Hague proceedings, should inform the Guide throughout. We trust the 
issues that their stories show will guide the drafting of the best practices as well as the application 
of the Guide by judges in 13(1)(b) cases. 
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The story of Adriana Vargas’ Children 

Adriana Vargas and her children are among the many victims who faced significant obstacles in 
defending a 13(1)(b) petition. AODVC worked with them for over three years. Adriana was 
physically and emotionally abused by her ex-husband for over two decades in Croatia. 
Throughout their lives, her children often witnessed this violence, and were also threatened by 
their father themselves when they attempted to intervene. One child was assaulted by his father 
after Adriana filed a police report for a previous violent incident and began divorce proceedings. 

Adriana found that she did not have many resources to assist her in Croatia. She was not able to 

take her children with her to a shelter because they were over the age of 12. In addition, despite 

the fact that her police report led to convictions for domestic violence and possessing illegal 

weapons, the abuser was given suspended sentences and allowed to return to the family home.  

Luckily, Adriana was able to flee from the abuse in Croatia with her children to the United States. 

The abuser then filed a Hague petition requesting the return of the children.  

Despite the fact that the abuser did not contest Adriana’s recitation of the extensive family 

violence, a judge found that she had failed to prove grave risk in defending the 13(1)(b) petition. 

An expert testified that the children were at high risk of being abused because of the history of 

familial abuse, and that even if the perpetrator did not physically abuse the children, verbal abuse 

would likely continue and could potentially cause psychological harm. Regardless, the judge 

stated that the grave risk exception did not apply. 

Thankfully, Adriana’s 14-year-old son was permitted to testify, and stated that he did not want 

to return to Croatia. Her other son was over the age of 16 and thus not subject to return under 

the Convention. Based upon the 14-year-old’s statement, the court denied the abuser’s petition 

to return him to Croatia. Had the child been younger, his wishes may not have been considered, 

and he may have been returned to a violent environment in Croatia because of the virtual 

impossibility to prove a 13(1)(b) defense even when abuse is apparent. 

Concerns to inform the Guide 

Adriana’s case is just one of many examples illustrating the following concerns:  

(1) Return is not always the best outcome for children subject to the Convention;  

(2) Establishing a grave risk exception under 13(1)(b) is unreasonably difficult;  

(3) Domestic abuse between parents has a significant psychological impact on children and 

poses grave risk;  

(4) Once a 13(1)(b) defense has been established there should be no return. Relying on 

ostensible safeguards to protect victims should be a last resort; and 

(5) Children’s voices should be given paramount consideration in 13(1)(b) petitions. 

 

(1) Return is not always the best outcome for children subject to the Convention 
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The terms of the Convention reflect the basic assumption that wrongful removal is 

generally prejudicial to the child’s welfare (see §35 of the Guide) and that prompt return is 

in the best interests of the child. However, drafters included Article 13(1)(b) and other 

exceptions for cases in which return is not the best outcome. Specifically, Article 13(1)(b) 

was included to create an exception to protect children in circumstances where they would 

be returned to an abusive parent. Thus, in a document written to provide guidance on 

Article 13(1)(b), clear language should be included to recognize that there are many 

circumstances where return is not the best outcome. Currently the Guide indicates that 

returning children is the best outcome. The best outcome is when a child’s primary interest 

in being protected from physical or psychological danger, or being put in an intolerable 

living situation, is not trumped by a forced return. 

There are unfortunately many instances in which returning children results in a negative 

outcome. The case of Michelle Monasky’s child is a prime example. Michelle moved to Italy 

with her ex-husband shortly after they were married in the United States, and her husband 

began physically and sexually abusing her. One of the instances of sexual assault resulted 

in a pregnancy. The abuser continued to abuse Michelle, even when she was nine months 

pregnant and during the first month after their daughter was born. Michelle was able to 

flee the abuser with her four-week-old daughter shortly thereafter, when the child was four 

weeks old, and the abuser then filed a petition to return the child under the Hague 

Convention. The court found that Michelle was not able to prove a grave risk exception, 

and thus ordered the return of the child. Since her return, the child has had very limited 

opportunities to receive her mother’s visits. The child is being taught only to speak Italian, 

inhibiting her abilities to speak with her mother in English. During one of the visits, it 

became apparent that the child was not being fed properly.  

(2) Establishing a grave risk exception under 13(1)(b) is unreasonably difficult 

Returning children can have dire consequences, but proving grave risk can be very difficult, 
if not impossible. Section 42 of the Guide recognizes that “the Convention provides for 
limited exceptions or “defences” to return (including Article 13(1)(b)) where, when raised 
and argued successfully to the appropriate standard of proof, the competent authority of 
the requested State is not bound to order the return of the child.” An unreasonable 
standard of proof, and the difficulty to meet it through applying the particulars of these 
cases, undermines the Convention’s objectives. The Guide should clarify that the 
corresponding standard of proof that is applied and its practical application cannot lead to 
this result.  
 
In some jurisdictions, the burden of proof is “clear and convincing evidence,” which is 
significantly more difficult to show than “preponderance of the evidence” standard. This 
higher standard is inappropriate when children’s safety is at risk.. In these cases, where 
evidence is often circumstantial, and special circumstances are at stake (including the need 
for the victim who fled to expeditiously produce evidence that needs to be gathered 
internationally, often in situations where they may be experiencing post-traumatic stress, and 
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with limited financial resources) such a high standard places an undue burden on 
respondents, and undermines the Convention. This was the case for Adriana and Michelle’s 
children, as well as many others that did not even attempt to escape violence for fear of 
being put in a worse position if faced with a forced return under the Convention because 
of the virtual impossibility of proving a 13(1)(b)defense. 
 
We therefore suggest the following language to be added in the Guide: 

 Best practices cited in §77: “…the need to interpret and apply the Article 13(1)(b) 

exception in a restrictive manner, as is the case with all of the exceptions under the 

Convention, but in a way that does not render the exception unreasonably difficult to 

apply.” 

 Best practices cited on §99: “Ensure that the expeditious nature of the proceeding 

does not prevent from assessing the matters that pertain to the Convention. In this 

assessment, consider the difficulty of international gathering of evidence, financial 

difficulties, and other relevant circumstances affecting the parties involved.” 

 

(3) Domestic abuse between parents has a significant psychological impact on children and 

poses grave risk  

Notwithstanding research indicating that domestic violence against a parent can cause 

significant psychological harm to children (even if the children are not directly abused), it 

has not been legally established that such violence can in itself establish grave risk.  

Experts are often needed to testify about this, and even then, courts are reluctant to find 

that violence against one parent is sufficient to establish grave risk to a child. Consulting an 

expert witness is just one of the financial burdens placed upon respondents defending 

Hague petitions under Article 13(1)(b). Many of the respondents are forced to leave their 

homes and livelihoods to escape abuse, and find themselves without financial support. In 

some jurisdictions, they may have to cover the petitioner’s legal fees, as well as their own, 

if their efforts to defend are unsuccessful. This added burden may result in a 13(1)(b) 

defense not being applied, thus undermining the Convention.  

Consequently, we suggest that:  

 Appropriate language is included in the best practices cited in §207, and all fact 

patterns involving domestic violence.  

 Training on the effects of domestic violence, including effect of children’s exposure 

to adult domestic violence, is included as a best practice for judges handling these 

cases (§§269 et. seq.).  

 A clarification is included in §249 for those cases when the taking parent claims that 

that he / she is unable to return with the child due to specific circumstances in the 

State of habitual residence, in the sense that no additional information provided by 

the Central Authority of the relevant state should result in the Convention turning 
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into an instrument of abuse and a child being put into one of the situations that 

Article 13(1)(b) was writtento prevent. 

 

(4) Once a 13(1)(b) defense has been established there should be no return. Relying on 

ostensible safeguards to protect victims should be a last resort 

Judges may have discretion to refuse a request to return the children, but they should not 

have discretion to return children if grave risk has been found. The language “is not bound 

to order the return” in the introductory chapeau of Article 13(1) indicates that judges have 

discretion in cases where the judge determines that returning children is not the best 

outcome. That language should not apply in the instance where grave risk is found; in such 

cases, judges should be bound to deny the petition to return. By including the language 

above, the drafters decidedly did not include language indicating that judges are not bound 

to return where conditions in Article 13 are met. There should be no discretion to ignore a 

grave risk that a child is put in danger. If the exceptions dictated under Article 13 could be 

so easily circumvented by judicial discretion, this section would become moot.  

In particular, the Guide states (§65) that exceptions under Article 13 may not apply “when 

there are sufficient, concrete safeguards available in the State of habitual residence that 

effectively ameliorate a grave risk.” First, this creates due process issues. There is no 

language indicating where such safeguards are considered in the process, how safeguards 

should be investigated, or whether safeguards should be included in the order, leaving this 

up for interpretation. Judges may determine that if safeguards are shown by the petitioner, 

that grave risk need not be considered at all. Alternatively, judges may find grave risk, but 

then continue proceedings to investigate whether safeguards exist. In cases where 

expediency and efficiency are of utmost importance, it is irresponsible to assume that 

judges will have the time and resources required to adequately consider safeguards in the 

State of habitual residence, and whether those safeguards will actually work to protect the 

child from grave harm.   

Furthermore, in cases where a State does provide for significant safeguards, there is no 

consideration as to whether they will be administered, much less effective. Even here, in 

the United States, where there are many safeguards in place to protect children from 

abuse, child abuse remains a rampant issue. Experience shows these measures are 

ineffective. As aforementioned, there is no guidance as to whether judges must include 

instructions about the safeguards in the order, or if it is simply assumed that the safeguards 

will work. Such an assumption is aspirational to the point of being dangerous.  

Appropriate changes should be made in §§107 et. seq. of the Guide. 

(5) Children’s voices should be given paramount consideration in 13(1)(b) petitions 

Children should be permitted to testify during 13(1)(b) hearings if they are willing and able, 

as their voices should be given paramount consideration in these petitions. A child’s 
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perspective can shed some light on the facts and circumstances of each case, and their 

desires should have more weight and impact in such proceedings.  

This should be stressed in the best practices cited on §190. 

Thank you again for considering the comments from AODVC. We hope that our perspectives shed 

some light on difficult issues that children face as subjects of 13(1)(b) proceedings, and that these 

perspectives will be used to inform the Guide and assist judges in making decisions in such 

challenging cases.  

Sincerely, 

 

Paula Lucas 
Founder and Executive Director 
Americans Overseas Domestic Violence Crisis Center 
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August 21, 2017 

By E-mail  

 

 

 

Mr. Michael Coffee 

Attorney-Adviser 

Office of Private International Law 

U.S. Department of State 

Washington, DC 

 

 

 

RE: Hague Convention on the Civil Aspects of International Child Abduction 

- Draft Good Practice Guide on Article 13(1)(b) 

 

 

 

Dear Michael, 

 

I read the draft Good Practice Guide on Article 13(1)(b) with great interest and 

was pleased to see that it has the potential to be a valuable resource for judges who 

find themselves presiding in Hague Convention cases in which “grave risk” is 

alleged under 13(1)(b) on the grounds of children’s exposure to domestic violence.  

 

Annex 3 is a most welcome and vital part of the Good Practice Guide. In many 

instances the judge presiding in a 13(1)(b) case has had no prior education about 

domestic violence or misunderstands its impact on children, assuming, for 

example, that if the child is not directly abused there is no harm. Annex 3 

addresses this knowledge gap with guidance about the realities of domestic 

violence and its impact on children that is vital for a judge to understand in order to 

make an informed decision when domestic violence is the ground for a 13(1)(b) 

defense. 

 

That said, I have several suggestions about how the Guide can be made more 

accurate and informative. 
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Add a Section on the Neuroscience of Children’s Exposure to Domestic Violence 

 

In Annex 3 Section 3 (c) is headed “Harm to children who are exposed to domestic violence.” 

The text makes extensive reference to the social science research documenting the seriously 

negative impact of domestic violence on children. However, nowhere is there discussion of the 

neuroscience findings on this issue.  

 

Providing the neuroscience findings is extremely important because some judges disdain social 

science as “soft science,” whereas they respect neuroscience, which they consider “hard 

science.” 

 

As Director of the National Judicial Education Program (NJEP), I have been involved in 

providing judicial education about cases involving sexual assault and the intersection of sexual 

assault and domestic violence for over thirty years. In 2000, I added a ground-breaking unit on 

the neurobiology of trauma to NJEP’s curriculum on adult victim sexual assault. Judges and 

others have found this neuroscience unit fascinating. It enables them to understand why the way 

in which traumatic memories are recorded and recalled prevents victims of traumatic events such 

as rape from producing the sequential, never-forget-a-detail narrative of the assault that most 

people mistakenly expect, as well as the psychophysical states that prevent victims from 

resisting.  

 

Knowing the importance of providing judges with this “hard science” approach, I have followed 

developments in the neuroscience research on the impact of children’s exposure to domestic 

violence. In 2014 I published an article in The Judges’ Journal, the magazine of the American 

Bar Association Judicial Division, titled, “Domestic Violence, Developing Brains and the 

Lifespan: New Knowledge from Neuroscience.”
1
  

With the advent of magnetic resonance imaging, neuroscientists have produced scores of studies 

documenting on a neuronal level the profoundly negative impact of exposure to domestic 

violence on children from infancy on. These studies have also documented how children can 

recover when exposure to the violence is eliminated and they are secure in the care of their non-

abusing, primary caregiver parent.  

Note that the keyword here is exposure to domestic violence. Children need not be abused 

themselves – they do not have to directly witness or observe the abuse of their mother. Merely 

living in an environment suffused with fear has a profound impact on every aspect of their 

development, and this begins in infancy. It is an error to believe that infants are not impacted by 

exposure to domestic violence. See First Impressions: Exposure to Violence and a Child’s 

Developing Brain.
2
 My Judges’ Journal article begins with the suggestion that readers view this 

15 minute film before reading the article. 

                                                 
1
 Available at https://www.nycourts.gov/courts/family-violence/pdfs/Children-DV-BRAINRESEARCH-

LynnSchafran.pdf. A copy of which is also attached. 
2
 Available on YouTube at https://www.youtube.com/watch?v=brVOYtNMmKk. 
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The vast social science literature on the impact of children’s exposure to domestic violence is 

now confirmed and explained by neuroscience. A review of more than 1,000 social science 

articles about the behaviors seen in children exposed to domestic violence concluded: 

“At its most basic level, living with the abuse of their mother is to be considered a 

form of emotional abuse, with negative implications for children’s emotional and 

mental health and future relationships…. Growing up in an abusive home can 

critically jeopardize the developmental progress and personal ability of children, 

the cumulative effect of which may be carried into adulthood and can contribute 

significantly to the cycle of adversity and violence.”
3
 

 

This conclusion is supported in an article by nine neuroscientists, pediatricians, physicians, and 

public health experts titled, “The Enduring Effects of Abuse and Related Adverse Experiences in 

Childhood: A Convergence of Evidence from Neurobiology and Epidemiology.” The authors 

wrote: 

“[T]he detrimental effects of traumatic stress on developing neural networks and 

on the neuroendocrine systems that regulate them have until recently remained 

hidden even to the eyes of most neuroscientists….. 

 

The convergence of evidence from neurobiology and epidemiology calls for an 

integrated perspective on the origins of health and social problems through the 

lifespan.”
4
 

I encourage the Guide’s drafters to include a section about the neuroscience of children’s 

exposure to domestic violence and a link to my Developing Brains article.  

Undertakings are Illusory, Inimical to the Interests of the Child, and Should Be Eliminated 

Undertakings are not in the Convention. They are a product of case law that has evolved over the 

years to be treated as a highly desirable way to achieve a safe return after a grave risk of physical 

or psychological harm has been found. But the concept of undertakings is seriously flawed in 

several ways and they should be eliminated. Once grave risk has been found, return should be 

denied. 

 

It is no secret that undertakings are difficult, if not impossible to enforce in any country other 

than that in which grave risk was found. See, e.g., Diana Carrillo & Sarah Lucy Cooper, The 

                                                 
3
 Stephanie Holt, Helen Buckley & Sadhbh Whelan, The Impact of Exposure to Domestic Violence on Young 

People: A Review of the Literature, 32 CHILD ABUSE & NEGLECT 797, 799, 802 (2008). 
4
 Robert F. Anda, Vincent J. Felitti, J. DouglasBremmer, John D. Walker, Charles Whitfield, Bruce D. Perry, Shanta 

R. Dube & Wayne H. Giles, The Enduring Effects of Abuse and Related Adverse Experiences in Childhood: A 

Convergence of Evidence from Neurobiology and Epidemiology, 256 Eur. Archives of Psychiatry & Clinical 

Neuroscience, no. 3, Apr. 2006, at 174, reprinted in NIH Public Access 8, available at 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3232061/pdf/nihms340170.pdf. 
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Undertakers Dilemma: Are Undertakings Given to a Court in England and Wales Enforceable in 

the Kingdom of Spain,
5
 and the Guide at pages 34-35.  

 

The Guide acknowledges the difficulty, if not the impossibility, of enforcing undertakings. But, 

at the same time, it makes the gold standard for these cases having judges in different countries 

communicate with each other about the protective measures available if a child is returned, and 

imposing undertakings on the left-behind parent so the court can order return. In effect, judges 

are asked to issue a court order which they know they cannot enforce and which it is highly 

unlikely that anyone else will.  

 

Undertakings are unrealistic in their very concept. Undertakings expect the left-behind parent 

who, by his own behavior, created a “grave risk” to overnight renounce this behavior and commit 

to live by a list of conditions wholly out of step with his past behavior. This is not the way 

human beings behave.   

Having judges in different countries ask one another about the protective services available in the 

country of habitual residence ignores the reality that it is unlikely that the judges will know what 

these services are or have the staff to research them. It is even more unlikely that they will know 

what is happening on the ground. For example, a judge in Santa Clara County, California might 

know or find out that the county has a domestic violence shelter, but would he/she know that the 

shelter can only accommodate 63 residents at a time, and turns away 2,500 requests for shelter 

each year, making it unlikely that there will be room for the taking parent in a Hague Convention 

case.
6
  

The first sentence of the Hague Convention on the Civil Aspects of International Child 

Abduction reads, “Firmly convinced that the interests of children are of paramount importance in 

matters relating to their custody.” But undertakings do not support the interests of the child. 

Once grave risk has been found, undertakings and return put the child into a kind of limbo. The 

country of habitual residence is now dealing with custody. What will the court decide? How long 

will it take? What the child knows is that she/he was in a frightening situation, living in a home 

suffused with fear; then she/he was taken to a place of safety; now she/he is back in the place of 

fear, not knowing what will happen. Children diagnosed with severe post-traumatic stress 

disorder are being returned with only the “protection” of undertakings. See e.g, Sabogal v. 

Velarde,
7
 where the judge turns himself inside out to find a way to order return. This is not in 

children’s interests.  

Again, once there has been a finding of “grave risk” the inquiry should end and return should be 

denied. 

 

                                                 
5
 Available at http://www.dianacarrillo.com/pdf/Undertakings%20in%20Spain1.pdf.  

6
 Sue Dremann, “Domestic-violence victims turned away,” Palo Alto Weekly, 

https://www.paloaltoonline.com/news/2017/01/20/domestic-violence-shelters-are-turning-away-victims-for-lack-of-

space.  
7
 106 F. Supp. 3d 689; 2015 U.S. Dist. LEXIS 175354. 
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Problems with the Annex I Glossary Definition of Domestic Violence  

In the Annex I Glossary, Domestic Violence is defined as: 

 

Domestic and family violence:  

The term “domestic violence” or “family violence” may, depending on the 

definition used in the relevant jurisdiction, encompass a range of abusive 

behaviours within the family, including, for example, types of physical, 

psychological and financial abuse. It may be directed towards the child (”child 

abuse”) and / or towards the partner (sometimes referred to as “spousal abuse” or 

“intimate partner violence”) and / or other family members. Unless stated 

otherwise, this Guide uses the term “domestic violence” or “family violence” in 

this broad sense. A distinction may be made between indirect and direct violence 

with respect to children. The first is domestic violence towards a parent or other 

members of the household, which may affect the child, depending on the 

circumstances of the case, thus exposing the child to the effects of domestic 

violence,4 and the second is violence within the family against the child itself. 

The latter case would generally be referred to as “child abuse”. The term “family 

violence” is used interchangeably with “domestic violence”. 

In Annex 3, page 10, 2a the definition of domestic violence reads: 

10. The term “domestic violence” may, depending on the definition used, 

encompass many different facets of abuse within the family. The abuse may be 

physical, psychological, sexual and / or financial; it may be directed towards the 

child (“child abuse”) and / or towards an intimate partner (sometimes referred to 

as “spousal abuse” or “intimate partner violence”) or other family members. This 

Guide uses the term “domestic violence,” unless stated otherwise, in the broad 

sense outlined in this paragraph, and is used interchangeably with the term 

“family violence” 

Glossary Definition Omits Sexual Violence 

The omission of sexual violence from the Glossary definition is perhaps a typo, but in any event 

it must be corrected. Sexual violence is an aspect of domestic violence that is frequently 

overlooked despite the fact that it presages increasing violence and potential lethality,
8
 and the 

fact that “A history of sexual assaults against the mother… [is] linked to increased risk of sexual 

abuse of the children and increased physical danger.”
9
 Note that the risk assessment instrument 

in Annex 3, page 18 includes forced sex.  

 

                                                 
8
 Lynn Hecht Schafran, “Risk Assessment and Intimate Partner Sexual Abuse: The Hidden Dimension of Domestic 

Violence,” Judicature, Feb. 2010.  
9
 Lundy Bancroft, “Assessment of Risk to Children from Visitation with Batterer,” in Understanding the Batterer in 

Custody and Visitation Disputes (1998). 
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Glossary Definition Wrongly Asserts that in Some Circumstances Children Are Not Affected by 

Domestic Violence 

The glossary definition of domestic violence includes this language: 

  

“A distinction may be made between indirect and direct violence with respect to 

children. The first is domestic violence towards a parent or other members of the 

household which may affect the child, depending on the circumstances of the 

case, thus exposing the child to the effects of domestic violence. (emphasis 

supplied).” 

 

As discussed above in my comments on the need for a section on the neuroscience of domestic 

violence and developing brains, children, including infants, are always affected by exposure to 

domestic violence. There is no “may.” 

The Guide and Annex 3 Would Benefit from More and More Selective Case Citations 

The Guide and Annex 3 cite few cases. To be of maximum benefit to the audiences for which the 

Guide is intended, the Guide and Annex 3 should include more citations to well-conceived 

opinions that will provide greater guidance as to how these cases should be approached and 

understood. 

For example, where the Guide references situations in which the child cannot be returned 

without his or her protective parent because the child’s welfare is inextricably entwined with that 

parent’s welfare, the Guide should reference Pallastro v.Pallastro,
10

 written by Justice Rosalie 

Abella, now on the Canadian Supreme Court, when she was on the Ontario Court of Appeals.  

Justice Abella carefully explains why the psychological and physical well-being of this child 

“are inextricably tied to [the mother's] psychological and physical security;” why the child, given 

his age and the father's history, could not be returned without his mother; and why a situation in 

which the mother is at grave risk puts the child at grave risk. “It is therefore relevant in 

considering whether the return to California places the child in an intolerable situation, to take 

into account the serious possibility of physical or psychological harm coming to the parent on 

whom the child is totally dependent.” 

 

The Gratuitous False Claims Conjecture Should Be Removed 

 

In the Guide at page 2, footnote 11 and in Annex 3, page 9, item 5 there is a paragraph that reads:  

 

“Some Central Authority officials and caseworkers dealing with international 

child abduction matters have noted anecdotally that allegations of domestic 

violence may be on the increase as a litigation or delay tactic on the part of taking 

parents, due to the limited exceptions available under the Convention. It is for the 

competent authority hearing the case to assess the substance, veracity and 

seriousness of any allegations, to the extent required within the limited scope of 

13(1)(b) proceedings.” 

                                                 
10

 171 D.L.R. (4
th

) 32; 1999 D.L.R. LEXIS 133.  
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At a time when “evidence-based” is the watchword across all disciplines, it is startling to see this 

gratuitous “anecdotal’ conjecture about an increase in false claims of domestic violence appear 

not once but twice in this draft Good Practice Guide. In their letter to you dated August 4, 2017, 

Dean Sudha Shetty and Dean Jeffrey Edelson detail the social science research debunking this 

false claims assertion. I will add that this is a non-evidence based claim frequently made in the 

U.S. against women who allege domestic violence in divorce and custody proceedings. Given 

that in Hague cases the vast majority, if not all, of the taking parents alleging a 13(1)(b) defense 

based on domestic violence are women, this non-evidence based claim should be called out for 

what it is – gender bias – and removed from both the Guide and Annex 3. 

 

Guidance for Interviewing Children 

 

The Convention provides that the judge may interview the child and if the child is sufficiently 

mature take the child’s views into account. See page 48, ii, The child’s voice and exceptions 

under the 1980 convention. 

  

Children in families where there is domestic violence want to be heard. In a recent study from 

Australia in which the researcher talked with children in these circumstances, she found that 

“Children and young people believe that fathers who use family violence need to made more 

accountable, and it should be up to them, not the community or the courts, to decide whether 

they have anything to do with their Dads.” The researcher stated: 

 

“Children’s perspectives on their relationship with fathers who use violence rarely 

figure in the research literature or in the legal proceedings dealing with family 

violence. But when I came to talking to them I was blown away by exactly how 

strong their views were, whether it was an older young person or a child as young 

as nine years old…They all in some way wanted their father to acknowledge that 

what they did was wrong and apologize.”
11

 

 

Interviewing children is a skill. Understanding the child’s developmental stage is essential. In 

addition to noting that the convention permits interviewing children, the Guide should offer 

guidance on where to find information about how these interviews should be conducted.  

 

Language Choices that Should be Corrected 

 

Throughout the document there is language that creates the “invisible perpetrator.” That is, 

language that obscures the fact that domestic violence does not “occur” like a hurricane or 

landslide but is perpetrated by an individual with agency who chose to be violent. 

 

The phrase “co-occurrence” should be changed to “co-perpetrated.” See pages 73 and 74. 

At page 74, iii, 275 the first sentence begins “the assertion of the taking parent that he/she has 

experienced domestic violence…” “Experience” is a subjective term. More accurate language 

                                                 
11

 Andrew Trounson, “Children Speak Out on Family Violence,” University of Melbourne, Pursuit, 

http://pursuit.unimelb.edu.au/articles/children-speak-out-on-family-violence.  
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would be “the assertion of the taking parent that he/she has been subjected to domestic 

violence.” 

 

The entire Guide and all Annexes should be reviewed for language choices. 

 

**************************** 

 

Thank you for the opportunity to comment on the draft Good Practice Guide on Article 13(1)(b). 

 

Sincerely, 

 

 

 

Lynn Hecht Schafran, Esq. 

Director 

National Judicial Education Program 

Legal Momentum 

16 East 34
th

 Street 

6
th

 Floor 

New York, NY 10016 

Phone and Fax: (212) 413-7518 

lschafran@legalmomentum.org  
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T he author suggests that, before read-
ing this article, you go to YouTube.
com and watch First Impressions: 

Exposure to Violence and a Child’s Develop-
ing Brain (15 minutes) featuring Dr. Bruce 
Perry, senior fellow of the ChildTrauma 
Academy in Houston, Texas,1 and Dr. 
Linda Chamberlain, founding director, 
Alaska Family Violence Prevention Proj-
ect,2 available at http://www.youtube.com/
watch?v=brVOYtNMmKk.3

The New England Journal of Medi-
cine recently published an article titled 
“Silent Victims—An Epidemic of Child-
hood Exposure to Domestic Violence.” It 
called on healthcare providers to under-
stand the prevalence and neurobiological 
consequences of children’s exposure to 
domestic violence and take action to 
mitigate it.

Childhood IPV [Intimate Part-
ner Violence] exposure has been 
repeatedly linked to higher rates 
of myriad physical health problems 
in children. Altered neuroendo-
crine stress response may be one 
important mechanism accounting 
for this correlation. Highly stress-
ful environmental exposure, such 
as exposure to IPV, causes children 
to repeatedly mount the “fight or 
flight” reaction. Although this 
response may be adaptive in the 
short term, repeated activation . . . 
results in pathologic changes in 
multiple systems over time; some 

experts refer to this effect as the 
biologic embedding of stress.4

The First Impressions: Exposure to Vio-
lence and a Child’s Developing Brain video 
starts with Dr. Perry explaining that 
contrary to what was long believed, neu-
roscience shows that the brains of babies 
and young children are sponges that 
soak up and are shaped by everything in 
their environment, including the harm 
of exposure to domestic violence. Dr. 
Linda Chamberlain, founding director 
of the Alaska Family Violence Preven-
tion Project,, explains the evolution of 
her understanding that even babies and 
young children are impacted by exposure 
to domestic violence and how that impact 
is experienced and expressed by children 
of different ages. “The Enduring Effects 
of Abuse and Related Adverse Experi-
ences in Childhood: A Convergence of 
Evidence from Neurobiology and Epide-
miology” is an article by neuroscientists, 
pediatricians, physicians, and public 
health experts who assessed the findings 
of the long-running Adverse Childhood 
Experiences (ACE) study in the context 
of the new knowledge from neurosci-
ence. The ACE questionnaire includes 
questions about childhood exposure to 
domestic violence and adult perpetration. 
After reviewing the more than 17,000 
responses from the mostly white, well-
educated sample, they wrote:

[T]he detrimental effects of 

traumatic stress on developing 
neural networks and on the neu-
roendocrine systems that regulate 
them have until recently remained 
hidden even to the eyes of most 
neuroscientists. However, the infor-
mation and data that we present 
herein suggest that this veiled cas-
cade of events represents a common 
pathway to a variety of important 
long-term behavioral, health, and 
social problems.

The convergence of evidence from 
neurobiology and epidemiology calls 
for an integrated perspective on the 
origins of health and social problems 
through the lifespan.5

Domestic Violence, 
Developing Brains,  
and the Lifespan
New Knowledge from 
Neuroscience
By Lynn Hecht Schafran
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This evidence leaves no doubt that 
when a nonabusing parent seeks help 
from the courts to protect a child from 
exposure to domestic violence, judges’ 
decisions can literally shape the child’s 
brain and impact the child’s mental and 
physical health, learning capacity, and 
behavior across the child’s lifetime.

Defining Domestic Violence
The justice system’s efforts to address 
domestic violence have been hampered 
by a schema that defines domestic vio-
lence as fist-in-the-face physical assault 
and harm to children as possible only if 
they see it. But domestic violence has 
many dimensions that together create an 
ongoing climate of tension and fear. In A 

Judicial Guide to Child Safety in Custody 
Cases, the National Council of Juvenile 
and Family Court Judges provides this 
comprehensive definition:

[Domestic violence is] a pattern of 
assaultive and coercive behaviors 
that operate at a variety of levels—
physical, psychological, emotional, 
financial or sexual—that one par-
ent uses against the other parent. 
The pattern of behaviors is neither 
impulsive nor “out of control” but is 
purposeful and instrumental in order 
to gain compliance or control.6

Articles about domestic violence some-
times describe children as “witnesses,” a 
problematic term for two reasons. First, 
“witness” implies a passive bystander, 
whereas children are deeply engaged with 
everything that happens in their family 
environment. Second, a child might never 
see or hear the physical or sexual abuse yet 
be profoundly harmed by the atmosphere 
of fear in which he or she lives. The pre-
ferred terminology is children “exposed” 
to domestic violence.

The Social Science Is Confirmed 
and Explained by the Neuroscience
Social science research amassed over the 
last few decades documents the many ways 
exposure to domestic violence under-
mines children’s mental and physical 
health, social and emotional develop-
ment, and interpersonal relationships, as 
well as the fact that it is often intergen-
erational.7 Exposure to domestic violence 
can lead to behaviors “such as substance 
abuse, suicide attempts, and depressive 
disorders.”8 A review of the social sci-
ence literature published just between 
1995 and 2006 identified over 1,000 arti-
cles and concluded:

At its most basic level, living with the 
abuse of their mother is to be consid-
ered a form of emotional abuse, with 
negative implications for children’s 
emotional and mental health and 
future relationships. . . . Growing 
up in an abusive home9 can criti-
cally jeopardize the developmental 

progress and personal ability of 
children, the cumulative effect 
of which may be carried into 
adulthood and can contribute sig-
nificantly to the cycle of adversity 
and violence. Exposure to domestic 
violence may have a varied impact 
at different stages with early and 
prolonged exposure potentially cre-
ating more severe problems because 
it affects the subsequent chain of 
development.10

The social science and the neurosci-
ence may be thought of as the “what” 
and the “why.” Social science tells us 
what exposure to domestic violence does 
to children’s development and behavior. 
Neuroscience tells us why.

The Neuroscience
Dr. Bruce Perry, as noted above, is a senior 
fellow at the ChildTrauma Academy in 
Houston; Dr. Jack P. Shonkoff is director 
of the Center for the Developing Child at 
Harvard University; and Dr. Edward Tron-
ick is director of the Child Development 
Unit at Harvard. Many of their publica-
tions on the neuroscience of developing 
brains are intended for nonscientists in 
the hope that this new knowledge will find 
its way into public policy, the legal system, 
education, and public health, to the ben-
efit of the individual child and society as 
a whole. This summary is drawn from sev-
eral of their publications and videos, all 
available online.11

In infancy and young childhood, the 
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human brain is extremely plastic, grow-
ing new neurons and making synaptic 
connections in response to sensory, per-
ceptual, and affective experiences. Infants’ 
experiences—most importantly, their 
relationship with their primary care-
giver—literally shape the architecture of 
their brains.

Developing brains are acutely sensitive 
to stress and to the internal state of the 

caregiver upon whom the child depends. 
Even babies experience the fight-or-flight 
response and can dissociate or stage a 
mental retreat in the face of an acute or 
persistent threat. In a safe environment 
where the child has a nurturing relation-
ship with a caregiver, moderate stress 
produces resilience. Some stress is normal 
and healthy for brain development. Chil-
dren need to learn to deal with everyday 
stress. But in an unpredictable, tension-
filled, violent environment where the stress 
is inescapable, it becomes toxic, unleash-
ing a storm of neurochemicals that result 
in “embedded stress.”12 Children learn to 
become fearful through this “fear condi-
tioning,” which is strongly connected to 
anxiety disorders across the lifespan.

Lundy Bancroft, an expert on batter-
ers as parents, writes that “[the] abuser 
creates a pervasive atmosphere of crisis in 
his home.”13 Children persistently exposed 
to domestic violence live in an ongoing 
“alarm” state, with powerful stress hor-
mones, particularly cortisol, repeatedly 
priming them to flee or fight. This alarm 
state has many negative consequences for 
brain development. The hippocampus is 
critical for learning and memory. Toxic 
stress shrinks this area of the brain, leading 

to memory deficits, as seen in children and 
adults with post-traumatic stress disorder 
(PTSD). The work of the brain is carried 
out by circuits created by synaptic connec-
tions. When the levels of cortisol and other 
stress hormones rise and remain elevated 
for days or months at a time, these hor-
mones “poison” the circuits developing in 
the brain at that time, with lifetime conse-
quences. If the circuit affected is one that 

would otherwise be involved in building 
trust in a relationship, for example, absent 
an effective intervention that circuit is dis-
rupted for life.

While some children exposed to domes-
tic violence are trapped in a fight-or-flight 
alarm state, others—especially infants 
and young children who can neither fight 
nor flee—dissociate, sometimes called 
the defeat response. They turn inward, go 
somewhere safe in their imagination, feel 
as if they are observing rather than experi-
encing the situation from which escape is 
impossible. Like adults, for most children 
the response to an extreme stress—when 
neither fight nor flight is possible—may be 
to turn to dissociation.

Children subjected to toxic stress often 
display symptoms linked to the neurobiol-
ogy of their major coping adaptation. The 
more prolonged the stressor, the greater 
the likelihood of long-term symptoms 
over the lifespan. The neurochemical sys-
tem of the dissociating child predisposes 
to somatic complaints, withdrawal, help-
lessness, dependence, anxiety disorders, 
and major depression. The neurochemi-
cal system of the fight-or-flight child is 
predisposed to symptoms related to per-
sistent hyperarousal, such as increased 

startle response, serious sleep disorders, 
anxiety, hyperactivity, conduct disorder, 
attention deficit and hyperactivity disor-
der (ADHD), and PTSD. The fact that 
children raised in an environment of per-
sistent exposure to domestic violence are 
more likely to be violent themselves as 
children and adults is likely linked to their 
being in constant fight-or-flight mode and 
the cognitive distortions their fear pro-
duces. Everything—even eye contact or a 
shoulder tap—is perceived as threatening 
and elicits impulsive, violent reactions.

Dr. Perry explains that living in an 
alarm state has critical implications for 
children’s ability to learn:

When a child is in a persisting state 
of low-level fear that results from 
exposure to violence, the primary 
areas of the brain that are process-
ing information are different from 
those in a child from a safe environ-
ment. The calm child may sit in the 
same classroom next to the child 
in an alarm state, both hearing the 
same lecture by the teacher. Even 
if they have identical IQs, the child 
that is calm can focus on the words 
of the teacher and, using neocortex, 
engage in abstract cognition. The 
child in an alarm state will be less 
efficient at processing and storing 
the verbal information the teacher 
is providing.14

The resulting failure to learn has con-
sequences across the lifespan.

What Can a Judge Do for Children 
Exposed to Domestic Violence?
Children’s healthy brain development is 
supported by a nurturing relationship with 
one or more adults, especially the child’s 
primary caregiver, usually the mother. The 
most important thing a judge can do to 
protect children exposed to domestic vio-
lence and help them heal is to end their 
exposure and support the child’s relation-
ship with the nonabusing parent.

The critical importance of the child’s 
connection to the nurturing parent is 
dramatically illustrated in a DVD titled 
Helping Babies from the Bench: Using the 

The most beneficial action 
a court can take for a child 
exposed to domestic violence 
is to end the exposure and 
support the protective parent.
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Science of Early Childhood Development in 
Court,15 created by Florida Judge Cindy 
Lederman, a pioneer in using neuroscience 
to improve children’s lives. Judge Leder-
man’s DVD presents the neuroscience of 
the developing brain and the operations 
of her court and related agencies. Judges 
find that a segment of the DVD is helpful 
in understanding why it is vital to support 
and protect the bond between a child and 
his or her nurturing parent. It is the “Still 
Face Experiment” in which Dr. Tronick 
films a mother interacting with her year-
old baby, which is available on YouTube.16

The child is in an infant seat while 
the mother crouches to be on eye level 
with her. She greets the baby; the baby 
greets her. The baby points; the mother 
looks in the direction in which the baby 
is pointing. They are closely engaged with 
each other, keeping eye contact, smiling, 
talking or making responsive noises, coor-
dinating their emotions and intentions.

Then the mother is asked to turn away 
and turn back with a “still” face. The baby 
is immediately puzzled and tries to engage 
her in the kind of reciprocal communica-
tion she expects, but the mother remains 
impassive. Within two minutes the baby’s 
stress is palpable. When she cannot elicit 
the engaged reaction she expects, she 
reacts with clearly negative emotions 
and screechy, beseeching sounds. Then 
the mother smiles and engages in her usual 
interactive play with the baby. Instantly 
the child is happy again.

Implications for the Courts 
of the New Knowledge from 
Neuroscience
The new knowledge from neuroscience 
has significant implications for many kinds 
of court cases as well as community safety.

Abuse and Neglect
Sometimes mothers seeking an order of 
protection are themselves charged with 
“failure to protect” and lose their children 
to foster care for “allowing” their children 
to be exposed to domestic violence. Apart 
from the fact that this outcome has been 
held unconstitutional,17 and the irony of 
charging a protective mother with “fail-
ure to protect,” from a neuroscience 

point of view this outcome is profoundly 
harmful for children. The most benefi-
cial action a court can take for a child 
exposed to domestic violence is to end 
the exposure and support the nonabusive 
parent’s efforts to protect the child. Sup-
port includes helping her to secure the 
services she needs, a safe place to live, and 
economic independence so that she and 
the child need not return to the batterer.

In some cases, it is necessary to remove 
children because the mother does not 
recognize that the maltreatment, cru-
elty, and exploitation to which she is 
being subjected is harmful to her and 
her children.18 These are complex cases, 
but in Helping Babies from the Bench, Dr. 
Shonkoff observes that child welfare 
agencies blunder in how they use fos-
ter care. Repeatedly changing children’s 
placements is intended to prevent chil-
dren from forming a close attachment 
with their foster parents. Neuroscience 
shows that having a close attachment 
with a nurturing parental figure supports 
healthy brain development and, in cases 
like these, can restore brain health.19

Custody and Visitation
Today every state’s custody statute includes 
domestic violence as a factor to be consid-
ered in determining the best interests of the 
child, the standard for determining custody 
and visitation. Yet numerous studies over 
many years document that courts often 
award custody, joint custody, and unsuper-
vised visitation to abusers.20 What if, instead 
of saying that children exposed to domes-
tic violence are “at risk,” we said children 
exposed to domestic violence are “at risk of 
brain damage”? How would that shape per-
ceptions of the “best interests of the child”?

The United States is having a national 
conversation about whether children 
should participate in contact sports 
because neuroscience has shown that 
concussions bounce the brain against the 
skull (“brain slosh”), resulting in trau-
matic brain injury and the long-term 
consequences that led former players to 
sue the National Football League.21 Simi-
larly, neuroscience now shows us that for 
children, chronic exposure to domestic 
violence also results in physical changes 

to the brain, impairment of brain func-
tion, and consequences for physical and 
mental health over the lifespan. Toxic 
stress changes the architecture of the 
child’s brain. It is no less a physical agent 
of injury than brain slosh.

Custody Evaluators
Many judges rely on custody evaluators 
when making custody and visitation deci-
sions. Repeated studies find that many 
evaluators know nothing about domes-
tic violence and insist it does not harm 
children.22 Neuroscience shows us that 
exposure to domestic violence harms 
children’s brains at the neuronal level, 
with lifetime consequences. Judges should 
require anyone seeking appointment 
as a custody evaluator to demonstrate 
knowledge of domestic violence and the 
relevant social science and neuroscience. 
Children’s lives are at risk.

The Hague Convention
The 1980 Hague Convention on the Civil 
Aspects of International Child Abduc-
tion23 provides that apart from a few 
defenses, children abducted from their 
country of habitual residence should be 
quickly returned. Many “taking” parents 
are caregiver mothers24 who assert that 
they were fleeing domestic violence to 
secure safety for their children and them-
selves.25 They invoke the section 13(b) 
defense, which states that a child need not 
be returned if there is “a grave risk that 
his or her return would expose the child 
to physical or psychological harm or oth-
erwise place the child in an intolerable 
situation.” In 2010 the U.S. State Depart-
ment acknowledged that “many” U.S. 
courts ignore the scientific evidence doc-
umenting that domestic violence against 
mothers harms children and return chil-
dren to their mothers’ abusers,26 raising 
“significant issues related to the safety of 
the child and the accompanying parent.”27 
Neuroscience helps judges assess “grave 
risk” in the domestic violence context. 
The toxic stress that harms developing 
brains comes from living in a chronic state 
of tension and fear. The risk for children 
cannot be measured solely by the gravity 
of their mother’s physical wounds.
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Judicial Education
Judicial education programs about domes-
tic violence often include the social 
science research demonstrating the harm 
of exposure for children. It is time for 
these programs to include the new knowl-
edge from neuroscience. Judge Cindy 
Lederman writes, “Although judges have 
limited time off the bench, they need to 
be made aware of relevant child-develop-
ment research as often as they stay abreast 
of relevant appellate decisions involving 
procedure, evidence, and substantive 
law.”28 With the new knowledge from neu-
roscience, “[t]he court can be viewed as a 
unique public-health setting with great 
potential for changing human behavior.”29

Conclusion
Many neuroscientists focus not only on 
the individual child, but also on how chil-
dren’s exposure to domestic violence has 
created a massive public health problem 
with serious implications for commu-
nity safety. The U.S. Attorney General’s 
National Task Force on Children Exposed 
to Violence reported that children’s 
exposure to violence, including domes-
tic violence, is a “national crisis . . . with 
effects lasting well into adulthood.”30 The 
social science literature review quoted ear-
lier reported:

[L]ongitudinal studies on pathways 
to delinquency have shown that 
young offenders are more likely 
to have been exposed to domes-
tic violence, compared to their 
non-exposed counterparts and to 
become involved in anti-social 
behavior, violent crime, substance 
abuse, further delinquency and 
adult criminality. Finally, there is 
an association between exposure to 
domestic violence and peer aggres-
sion and bullying.31

Now we learn from neuroscience why 
this is so: Children exposed to repeated 
violence live in a perpetual “alarm” state, 
always ready to fight or flee, and carry that 
childhood adaptation into their adult 
lives. Dr. Perry offers this lesson for pub-
lic policy, health policy, and the courts:

Law, policy and practice that are 
biologically respectful are more 
effective and enduring. . . . If soci-
ety ignores the laws of biology, 
there will inevitably be neurodevel-
opmental consequences. If, on the 
other hand, we choose to continue 
researching, educating and creat-
ing problem-solving models, we can 
shape optimal developmental expe-
riences for our children. The result 
will be no less than a realization of 
our potential as a humane society.32

Human brain development is a long 
process, and exposure to domestic vio-
lence has specific impacts on children 
of all ages, from infants to teens. Thus, 
judges need to be mindful that in any case 
where a child has been exposed to domes-
tic violence or is at risk of exposure in 
the future, in the words of Dr. Shonkoff, 
“Judges hold the integrity of a developing 
child’s brain in their hands.”33   n
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August 4, 2017 
 
Michael Coffee 
Attorney-Adviser 
Office of Private International Law 
U.S. Department of State 
Washington, DC 
 
Philippe Lortie 
Maja Groff 
Permanent Bureau 
Hague Conference on Private International Law 
THE HAGUE  
The Netherlands  
      RE: Good Practice Guide on Article 13(1)(b) 
 
Dear Michael, Philippe and Maja, 
 
Thank you for the opportunity to comment on the draft Good Practice Guide on Article 13(1)(b).  
We appreciate the thought that is reflected in this Guide and the commitment of both the U.S. 
Department of State and the Permanent Bureau to address issues arising from 13(1)(b), 
especially allegations of domestic violence in Convention cases.  
 
We would like to make several suggestions for changes before this draft Guide is distributed. 
These include changes regarding (1) presumption that return is the best outcome for a child, (2) 
focus on narrow interpretations of 13(1)(b), (3) comments in footnotes and annexes on 
allegations of domestic violence, (4) ability of judges to assess protective measures in the 
country of habitual residence, and (5) outcomes of cases following a Hague ruling. 
 
Presumption that Return is Best Outcome 
 
Part I of the draft Guide introduces an interpretive background of the 1980 Convention. The first 
item, #31, on page 9 states “the principle that the interests of children are of paramount 
importance.” This is consistent with the introductory paragraph of the 1980 Convention. The 
Convention text continues “Desiring to protect children internationally from the harmful effects 
of their wrongful removal or retention.” However, the draft Guide then focuses primarily on the 
rapid return of children and assuring left-behind parents access to their children. 
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2 Shetty & Edleson 
 
 
There is a presumption in this draft Guide and among many involved in Convention cases that 
return of the child to their habitual residence is the best outcome for children’s interests, 
regardless of the left-behind parent’s behavior. A presumption is made that removal and 
retention are always harmful to the children’s interests. In fact, our research, published in the 
2012 book titled Battered Women, Their Children and International Law (Lindhorst & Edleson, 
Northeastern University Press), indicated that taking parents, in many cases mothers, who were 
the primary carers for their children were most often acting in the interest of their children’s 
safety by fleeing across international borders. This is consistent with extensive testimony by 
taking parents around the world.  
 
While we understand the underlying traditions of the Convention, neither the experience of 
children nor the social science support an assumption that return is the best outcome for a child. 
In some cases it may be that removal of the child from the country of habitual residence and 
retention in another country is the best outcome for the child.  
 
Narrow Interpretation of Grave Risk 
 
The draft Guide engages in an extensive discussion of a tradition of narrowly interpreting the 
grave risk exception (see Introduction, section 4, page 7). A fear is expressed that broadening the 
interpretation of grave risk might lead to undermining the Convention. In the same section it is 
noted that the grave risk exception is seldom applied.  
 
The 1980 Convention focuses from the start on ensuring the interests of the child. The exceptions 
included in the Convention reveal the foresight of the drafters who, in 1980, were acting prior to 
any of the extensive published social science literature on the negative impacts of children’s 
exposure to domestic violence (see Edleson, 1999, for an early review of this literature). While 
the drafters of the Convention may have foreseen the dangers of civil conflict in countries, as we 
see currently in Syria, they did not clearly foresee the dangers for children within their own 
homes.  
 
There should be no fear to allow the Convention to be a living document that accommodates new 
scientific knowledge revealing grave risks to children in their own homes. The fear that allowing 
broader interpretations of Article 13(1)(b) might undermine the Convention actually does harm 
to its implementation. New signatories, for example India, are reluctant to sign-on if protections 
for children and their primary carers are not addressed (Law Commission of India, October 
2016). It is the single-minded insistence on a narrow definition of grave risk in the face of 
growing social science and case evidence that threatens the credibility of the Convention and 
only serves to alienate many working in children’s interests. 
 
Footnotes and Annex Negative References to Allegations of DV 
 
Footnote #11 on page 2 and repeated in Annex #3 (item 5 on p. 9) states “Some Central 
Authority officials and caseworkers dealing with international child abduction matters have 
noted anecdotally that allegations of domestic violence may be on the increase as a litigation or 
delay tactic on the part of taking parents, due to the limited exceptions available under the 
Convention. It is for the competent authority hearing the case to assess the substance, veracity 

lbarsky
Typewriter
89



and seriousness of any allegations, to the extent required within the limited scope of 13(1)(b) 
proceedings.”  
 
We strongly object to the insertion of this text. This implies that primary carers who are taking 
parents are using false allegations of domestic violence and grave risk to the child to gain 
leverage in Convention cases. While this may occur, the social science data indicates this is 
seldom the case. A far larger concern is left-behind parents who seek to discredit allegations that 
they have perpetrated domestic violence and who claim their children will be safe on return to 
their custody.   
 
The international social science literature on false allegations of domestic violence is scant but 
clear that false claims rarely occur in court. For example, Shaffer and Bala’s (2003) studied 
published Canadian custody cases in which 42 of 45 mothers alleged domestic violence by the 
fathers of their children. The authors note that in most of these 42 cases of alleged abuse, the 
men had counter-alleged abuse by the women or that her injuries were the result of accidents and 
the like. Interestingly, in 31 of 42 allegations by mothers (74%) the court substantiated her 
claims and among the other 11 cases judges decided the allegations were either exaggerated or 
unfounded. Among these 11 cases, mothers were granted custody in three of them. In only one 
case did the court find allegations of abuse by a mother against a father were founded.  In a 
report by Davis (2004) of 27 custody cases in New Zealand that involved a “finding of fact” 
hearing, only two mothers’ but 25 father’s allegations were discredited.  
 
These data and similar data from child abuse cases (see Trocme & Bala, 2005) argue that false 
allegations by mothers occur very seldom. In fact, the draft Guide should express greater concern 
about fathers’ false allegations or denial of violent behavior than questioning the veracity of 
mothers’ allegations.  
 
Judges Adequately Assessing Protective Resources in Another Country 
 
There are two options presented on pages 28-29 in flowcharts in the draft Guide. There is an 
emphasis in both approaches on direct judicial communication and the expectation that judges 
hearing a Convention case will be able to adequately assess the protective resources for the child 
on return to his or her habitual residence.  
 
Our research (Lindhorst & Edleson, 2012) as well as that of others (Reunite International, 2003) 
point to a lack of implementation of protective strategies once a child is returned to a country of 
habitual residence. Sadly, the Permanent Bureau and central authorities have not engaged in 
consistent follow-up after Convention decisions to gauge the consequences for children on either 
their return or retention. Even in a country like the United States, with a long history of 
legislation and social services on child protection and domestic violence, there is extensive 
research to show that these protections are inconsistently applied (see Stark, 2009).  
 
The two options presented assume judges with large caseloads and few supporting resources will 
be able to easily locate judges in countries of habitual residence and then clearly communicate 
with them. In addition, this assumes that the judges in the country of habitual residence are well-
informed about the protective services available in their own country. Our experience is that few 
judges engage in direct communication and even fewer have accurate information on the 
availability of protective resources in their own country much less another country. While the 
options look logical on a chart, the ability to carry out these steps is highly questionable and may 
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4 Shetty & Edleson 
 
provide a false sense of protection for children. In the end, children will be the ones to suffer the 
consequences. 
 
Outcomes of Cases following Convention Case Rulings 
 
Finally, as stated two paragraphs above, neither the Permanent Bureau nor the central authorities 
are currently following Convention cases after Hague rulings have been made. There is scant 
evidence on the outcomes for children in the aftermath of a Convention ruling. As stated earlier, 
the little evidence available shows that protections for children are seldom, if ever, put in place 
on return of the child (Lindhorst & Edleson, 2012; Reunite International, 2003). There is a dire 
need for such information and, while it is beyond the scope of this draft Guide, it should at least 
suggest in the Guide that courts, central authorities and/or the Permanent Bureau undertake such 
follow-ups.  
 
Again, we thank you for the opportunity to comment on this draft Guide and hope that it will, in 
the end, contribute to the Convention as a living document that continually accommodates 
changes in our scientific knowledge and case experiences.  
 
Sincerely, 
 

 
Sudha Shetty, Esq. 
Assistant Dean for International Partnerships 
Director, Hague DV Project 
Goldman School of Public Policy 
 

 
Jeffrey L. Edleson, Ph.D. 
Dean and Harry & Riva Specht Chair in Publicly Supported Social Services 
School of Social Welfare 
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By email:  CoffeeMS@state.gov 
 
 
Mr. Michael Coffee 
Attorney-Adviser 
Office of Private International Law 
U.S. Department of State 
Washington, DC 
 
 
      September 2, 2017 
 
Dear Mr. Coffee: 
 
 This letter supplements my comments at the August 8, 2017 meeting of the U.S. 
Department of State’s Advisory Committee on Private International Law regarding the Guide to 
Good Practice on Article 13(1)(b) of the Hague Abduction Convention (“Guide”). 
 
 It is my strong belief that the State Department should approach the Guide in the spirit 
with which it was created.  That is, the Guide was written to address real problems with the 
Convention that have now been widely acknowledged.1  Lady Brenda Hale recently described 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 1 See, e.g., Domestic and Family Violence and the Article 13 “Grave Risk” Exception in 
the Operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction: a Reflection Paper, ¶¶ 1-2, Prel. Doc. No 9 of May 2011 for the attention of 
the Special Commission of June 2011 on the practical operation of the Hague Child Abduction 
Convention and the 1996 Hague Child Protection Convention, at https://tinyurl.com/y8moetlp 
(noting the following concerns relating to, inter alia, the application of the Convention in cases 
involving domestic violence:  “1.extent of or consistency in some judicial investigations into 
allegations of domestic violence; 2.extent to which some judicial actors are sensitive to and take 
allegations of domestic violence seriously; 3. extent of awareness of and sensitivity to domestic 
violence dynamics by lawyers representing abducting and / or left behind parents; 4. Insufficient 
recognition of the harmful effects of domestic or family violence on children, even when 
directed primarily or wholly at a parent; 5. lack of awareness of social science evidence of links 
between spousal and child abuse; 6. potential risks to the life or safety of the returning parent 
and/or the child following return orders; 7. appropriate use of protective measures ordered in 
conjunction with return orders, including the effectiveness or enforceability of voluntary 
undertakings or other conditions linked to return orders; 8. lack of adequate domestic violence 
legislation and social or governmental support for victims of domestic violence in the requesting 
or requested jurisdiction; and 9. lack of family, social and economic support (including legal aid 
/ access to justice) for the returning parent in the requesting jurisdiction when she or he has been 
a victim of domestic violence.”).  
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“one of the principal reasons why … the Working Group was set up.”  It was “to protect victims 
of domestic violence and abuse from the hard choice of returning to a place where they do not 
feel safe and losing their children.”2  Consequently, the State Department should ensure that 
parts of the Guide that further this purpose are retained.  Similarly, the State Department should 
suggest changes to the Guide that would better address the problems with which the Guide is 
concerned, including the problem of courts’ reluctance to grant the article 13(1)(b) defense in 
cases in which the taking parent (typically the primary caregiver) would experience abuse from 
the left-behind parent if the child were returned.     
 
 At the most general level, the State Department should be vigilant and ensure that the 
well-crafted parts of the Guide are maintained.  There are, in fact, many parts of the Guide that 
would improve current practice.  See, e.g., Guide ¶ 221 (noting that the central authority should 
not share with the left-behind parent or foreign central authority the location of the child if 
sharing that information might put the safety of the child or taking parent at risk); Guide ¶ 137 
n.148 (acknowledging that voluntary undertakings are not effective in cases of domestic 
violence); Guide ¶ 205 (recognizing that it “might be particularly advisable” for parties raising 
an article 13(1)(b) defense to have legal counsel); Guide ¶269 (observing that a court does not 
have to return the child to the left-behind parent, but can even return the child to a city other than 
the place where the left-behind parent lives); Guide ¶ 274 (acknowledging that “the exposure of 
the child to domestic violence between the child’s parents is increasingly recognized as harm to 
the child, as a body of social science research supports the conclusion that violence against a 
parent can also have a traumatic effect on children who witness it”); Guide ¶ 274 (recognizing 
that “a range of studies have found a correlation between instances of spousal abuse and child 
abuse”); Guide ¶ 277 (recognizing that domestic violence is coercive control beyond physical 
violence); Guide ¶ 277 (recognizing that post-separation violence exists); Annex 3 (providing 
general information about domestic violence).  Apart from advocating for the continued 
inclusion of such provisions, the State Department should encourage the Permanent Bureau to 
move such helpful language from the footnotes (if it resides there) to text in order to give it more 
prominence.  See, e.g., Guide p. 44 n.199 (“[P]ast domestic or family violence may be highly 
probative on the issue of whether a risk of harm exists in the future.”). 
 
 The State Department should also recommend changes to cleanse the document of 
language that undercuts the Guide’s usefulness and may, in fact, make the Guide 
counterproductive.  Quite a bit of biased, incorrect, and unnecessary language exists that might 
predispose judges to reject the article 13(1)(b) defense in the context of domestic violence when 
the defense would otherwise be warranted.  See, e.g., Guide, p. 2 n.11 (suggesting “anecdotally” 
that allegations of domestic violence may be on the increase as “a litigation or delay tactic,” but 
failing to note that false denials by perpetrators are common); Guide, annex 3 p. 9 ¶ 5 (same); 
Guide, p. 9 n.39 (suggesting that all children suffer detrimental effects from international child 
abduction, but failing to acknowledge that children who are removed from abusive households 
may experience no such effects and may benefit overall from removal); Guide ¶ 141 
(recommending compassion toward the left-behind parent who should not be “overburden[ed]” 
by protective measures because “it is the taking parent that, by wrongfully removing or retaining 
the child, created an unlawful factual situation that the 1980 Convention seeks to address by 
restoring the status quo ante,” but failing to acknowledge that the left-behind parent is often the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 2 Brenda Hale, Taking Flight—Domestic Violence and Child Abduction, CURRNT LEGAL 
PROBLEMS, Aug. 13, 2017, at https://doi.org/10.1093/clp/cux001. 
 
 

lbarsky
Typewriter
95



	   3	  

wrongdoer when the article 13(1)(b) defense is established); Guide ¶ 210 (suggesting that the 
left-behind parent should not be required to appear in proceedings “in a forum that the taking 
parent has unilaterally chosen,” but failing to recognize that the left-behind parent’s domestic 
violence may have necessitated the taking parent’s flight).  The State Department should also 
strive to eliminate language that would limit other avenues of relief for domestic violence 
victims (see, e.g, footnote 56, that suggests that article 20 should not be interpreted more widely 
than article 13(1)(b), although this is an unresolved substantive legal issue that goes beyond the 
Guide’s scope). 
 
 Yet even larger problems tarnish the Guide’s potential to be a useful document to help 
resolve cases involving domestic violence survivors who fled transnationally for safety with their 
children.  The State Department should work with the Permanent Bureau to amend the Guide to 
eliminate these problems.  This letter now addresses several of the biggest problems with the 
Guide:  its treatment of protective measures; its definition of harm; its emphasis on expedition 
over an adequate hearing; its discussion of judicial communication; and its omissions.  These 
provisions are not the only aspects of the Guide that might harm domestic violence victims and 
their children (as suggested by the thoughtful letters of Jeff Edleson and Sudha Shetty, Lynn 
Hecht Schfran, Paula Lucas, and Pam Brown and Joan Meier).  However, these provisions have 
the potential to undermine the important gains domestic violence victims have made in courts in 
the United States while litigating the article 13(1)(b) defense.  Simply, parts of the Guide are 
more restrictive than case law in the United States and will impose additional barriers for 
domestic violence victims seeking to use the article 13(1)(b) defense.     
 
1.  Protective Measures 
 

The Guide promotes an approach to the adjudication of the article 13(1)(b) exception that 
is popular in Europe, but is at odds with U.S. law in some places and is not the best practice.  
Specifically, the Guide directs judges to decide whether there are adequate and effective 
measures of protection available in the foreign country so that a child can be returned to his or 
her habitual residence (and the accompanying parent can return too).  The Guide does this 
explicitly at pages 25-29.     

While the Guide concedes that not all countries follow this approach (see, e.g., Guide ¶ 
107 (“these approaches should not be deemed universal, and they may not apply to every legal 
system”)), the Guide nonetheless presumes uniformity and the propriety of this approach when it 
describes the law.  See, e.g., Guide ¶ 47 (“If grave risk has been established under Article 
13(1)(b) and there are no adequate measures of protection available, a judge may decide to 
refuse the return of a child.  This provision is the result of one of the delicate compromises 
reached by the drafters of the Convention.”); Guide ¶ 53 (“In a situation where there is evidence 
of a serious risk of harm to the taking parent upon his/her return with the child to the State of 
habitual residence, which cannot be adequately addressed by protective measures in that State, 
and which, if it occurred, would expose the child to a grave risk in accordance with Article 
13(1)(b), the grave risk exception may be established.”); Guide ¶ 171 (“The issue that must be 
resolved is whether the court has sufficient information and/or evidence to determine whether the 
exception has been established (or if the grave risk were to be established based on allegations; 
see the two approaches described in Section 4, above), and, if so, whether appropriate protective 
measures can be put into place that would allow the safe return of the child (and accompanying 
parent, where relevant).”); Guide ¶ 172 (“Good practices for courts, if appropriate in the 
individual case and permitted under internal procedures and practices, include the 
following:…Consider the availability of adequate and effective protective measures in the 
child’s State of habitual residence as this may lead to a resolution of the case without a need to 
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enter into an extensive investigation and examination of the asserted facts.”).   
 
The Guide heightens its emphasis on protective measures by the elaborate diagrams and 

by its suggestion that only two approaches to protective measures exist.  It says, “In relation to 
the examination of the availability of adequate and effective measures of protection, mention can 
be made of two different approaches.”  Guide ¶ 56.  Of course, a third approach also exists:  
some judges deliberately refuse to consider protective measures.  The reasons for this third 
approach, and its benefits, are nowhere described in the Guide.   

 
 To be clear, disregarding this alternative ignores an approach taken by many U.S. courts.  
While some courts in the U.S. consider protective measures, see, e.g. Blondin v. Dubois, 189 
F.3d 240, 249 (2d Cir. 1999); Blondin v. Dubois, 238 F.3d 153, 163 (2d Cir. 2001), this approach 
is not universal.  For example, in Baran v. Beaty, the Eleventh Circuit said, 
 
 

Not all courts, however, have accepted the Sixth Circuit’s interpretation of the 
grave risk analysis [including that there can be “a grave risk of harm in cases of 
serious abuse or neglect, or extraordinary emotional dependence, when the court 
in the country of habitual residence, for whatever reason, may be incapable or 
unwilling to give the child adequate protection.”]. Relying on the plain language 
of Article 13(b), many courts hold when a respondent proves returning a child 
would expose him to a grave risk of physical or psychological harm, the 
reviewing court has discretion to deny the petition for return outright. That 
position is consistent with the Convention’s official commentary and with 
directives from the United States State Department.   

 
Baran v. Beaty, 526 F.3d 1340, 1347 (11th Cir. 2008) (emphasis added).3  See also, e.g., 
Danaipour v. McLarey, 386 F.3d 289, 303-04 (1st Cir. 2004)(“The district court[‘s] …finding of 
the existence of sexual abuse and that the return of the children to Sweden would result in a 
grave risk of psychological harm was adequate to satisfy the Article 13(1)(b) exception, and no 
further inquiry into remedies available to the Swedish courts was required.”); Nunez-Escudero v. 
Tice-Menley, 58 F.3d 374, (8th Cir. 1995) (finding the defense was not established, but rejecting 
that Article 13(1)(b) applies only if the Mexican government and courts of cannot protect the 
child); Wigley v. Hares, 82 So. 3d 932 (Fla. Dist. Ct. App. 2011) (“We adopt the approach of the 
Seventh and Eleventh Circuits and conclude that the Convention does not place a burden on the 
mother to prove that St. Kitts would not, or could not, protect her child.”).4 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	   3	  The Eleventh Circuit itself rejected the approach set forth in Approach 1, although it 
acknowledged that a court could follow the approach set forth in Approach 2.  See Baran v. 
Beaty, 526 F.3d at 1348 n.2. 
	  
	   4	  Some courts in the United States have also acknowledged that such an inquiry isn’t 
necessary in particular factual situations, such as when the child’s emotional state would make 
return harmful regardless of protective measures.  See, e.g., Miltiadous v. Tetervak, 686 F. Supp. 
2d 544, 557 (E.D. Pa. 2010) (“Similar to Blondin, in light of the sole, unimpeached and 
uncontroverted testimony of Dr. Davison that [the child’s] return to Cyprus would trigger post-
traumatic stress disorder, there is no need for the Court to consider alternative living 
arrangements or reach out to the Cyprus authorities for their input.”); Reyes Olguin v. Cruz 
Santana, No. 03 CV 6299 (JG), 2005 WL 67094,  *11-12 (E.D.N.Y. 2005) (finding no 
ameliorative measures could negate children’s grave risk from PTSD and other psychological 
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  Courts in the United States take this third approach in part because the Convention does 
not make protective measures part of the article 13(1)(b) analysis.   The Seventh Circuit, for 
example, said, “The Convention says nothing about the adequacy of the laws of the country to 
which the return of the child is sought—and for good reason, for even perfectly adequate laws do 
not ensure a child's safety.”  Khan v. Fatima, 680 F.3d 781 (7th Cir. 2012).  See also Noergaard v. 
Noergaard, 244 Cal. App. 4th 76, 88 (Cal. Ct. App. 2015) (same).  The Eleventh Circuit noted 
that the Perez-Vera report makes no mention of protective measures either.  See Baran v. Beaty, 
526 F.3d 1347-18 (“The commentary says nothing about a reviewing court’s duty to assess the 
home country’s ability to protect a child from harm.”).  The same court noted that the State 
Department’s pronouncements at the time the U.S. became a party to the Convention also do not 
mention protective measures. Id. at 1347 (citing Hague Int’l Child Abduction Convention: Text 
and Legal Analysis, 51 Fed.Reg. 10,494, 10,510 (Mar. 26, 1986)).   
 
 Courts in the United States have recognized that relying upon protective measures to 
defeat an article 13(b)(1) defense is inconsistent with the Convention.  The approach undermines 
the Convention’s hierarchy of values.  Because the assessment of protective measures is fraught 
with peril and because a court can never assure the safety of the accompanying parent and child 
(as described below), the approach undermines the reason for the article 13(b)(1) exception:  the 
Convention places a “higher premium on children's safety than on their return.”  See Baran v. 
Beaty, 526 F.3d at 1348.  The Guide emphasizes expedition, deterring abduction, and trusting the 
habitual residence, but the Convention’s drafters rejected the elevation of these same objectives 
above a particular child’s interest in physical and psychological safety and avoiding an 
intolerable situation.  See Simcox v. Simcox, 511 F.3d 594, 604 (6th Cir. 2007).  Judge Posner 
did an excellent job explaining that the Guide’s is inconsistent with the Convention:   
 

[T]o define the issue not as whether there is a grave risk of harm, but as whether 
the lawful custodian's country has good laws or even as whether it both has and 
zealously enforces such laws, disregards the language of the Convention and its 
implementing statute; for they say nothing about the laws in the petitioning 
parent's country. The omission to mention them does not seem to have been an 
accident—the kind of slip in draftsmanship that courts sometimes correct in the 
exercise of their interpretive authority. If handing over custody of a child to an 
abusive parent creates a grave risk of harm to the child, in the sense that the 
parent may with some nonnegligible probability injure the child, the child should 
not be handed over, however severely the law of the parent's country might 
punish such behavior.   

 
Van De Sande v. Van De Sande, 431 F.3d 567, 571 (7th Cir. 2005).  Simply, no child should 
ever be used instrumentally to achieve broader social objectives like deterring objection.    
 
 While the Convention does give judges discretion to return a child even when the grave 
risk defense is made out, this discretion was always intended to be exercised sparingly, not in the 
regular course as the Guide advocates.  In fact, that is how courts historically treated this residual 
discretion.  Beaumont and McEleavy stated:  “[I]n relation to Article 13(1)(b) the discretion has 
been relegated to a position of nominal importance and in many instances has been ignored 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
effects of the domestic violence); Blondin v. Dubois, 238 F.3d 153, 168 (2d Cir. 2001) (Blondin 
IV).  The Guide does not mention this commonly recognized exception.    
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entirely.”  They explain why: “The assumption must be that, given the rigorous test imposed in 
interpreting what constitutes a grave risk, a positive result will indicate such an overwhelming 
possibility of serious harm that a judge would find it very difficult, if not impossible, to make a 
return order.”5  That result is as it should be; relying on protective measures puts the child’s well 
being at risk in a way that is unnecessary. 
 
 The Convention’s solution of non-return is better than the approaches proposed by the 
Guide. As already mentioned in passing, the judicial inquiry into protective measures is fraught 
with peril.  It is impossible for a judge to know whether protective measures will, in fact, be 
adequate and effective.  As the Eleventh Circuit said:  “To require a respondent to adduce 
evidence regarding the condition of the legal and social service systems in a country she has fled 
creates difficult problems of proof….” See Baran v. Beaty, 526 F.3d at 1348.  It is extremely 
difficult to prove that existing protections won’t in fact work.   
 
 The sources of information about protective measures will compound judges’ difficulty 
making an accurate assessment.  Institutional pressures will predictably cause judges to 
overestimate the safety that will exist upon return.  Relevant information may come from the 
central authority or a judge of the habitual residence, but these entities will rarely, if ever, 
confess that their country has inadequate laws, processes, and protections for domestic violence 
victims and children.  To do so would reduce the number of children returned to their jurisdiction 
and countries care greatly about the return rate.  For example, in the United States, Congress 
monitors the performance of the State Department’s Office of Children’s Issues and equates the 
return of children to the United States with that office’s success.  Moreover, for a central 
authority or a judge to admit that a country can’t protect a victim of domestic violence is akin to 
admitting a violation of public international law, as States have duties to protect victims and 
children of violence (as the Guide, Annex III ¶¶ 30-35, points out).  This description of 
institutional dynamics is not based on conjecture.  As the EU acknowledged in connection with 
Brussells IIa:  “It will generally be difficult for the judge to assess the factual circumstances in 
the Member State of origin. The assistance of the central authorities of the Member State of 
origin will be vital to assess whether or not protective measures have been taken in that country 
and whether they will adequately secure the protection of the child upon his or her return.”  See 
the Practice Guide for the Application of the Brussels IIa Regulation, ¶ 4.3.3, at 
http://ec.europa.eu/justice/civl. 
 
 Not only do institutional dynamics give the entities in the child’s habitual residence 
reason to minimize the uncertainties and problems with protective measures, but institutional 
dynamics also give judges adjudicating petitions reasons to accept without question the 
information provided.  After all, the entire Convention structure is built on trust between treaty 
partners.  It would contravene the ethos undergirding the Convention for a judge to distrust the 
assurances given by representatives from another country.6  As a practical matter, the accuracy of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	   5	  PAUL	  R.	  BEAUMONT	  &	  PETER	  E.	  MCELEAVY,	  THE	  HAGUE	  CONVENTION	  ON	  INTERNATIONAL	  
CHILD	  ABDUCTION	  155	  (1999).	  
	  
 6 Anecdotally, I have heard that the rate of return for successful article 13 (1)(b) cases 
pursuant to Brussels IIa, Council Regulation (EC) No 2201/2003 of 27 Nov. 2003, is very high, 
if not virtually universal.  Existing empirical work does not allow one to draw a conclusion one 
way or the other, however, about whether the article 13(1)(b) defense allows children to remain 
in the abducted-to state when Brussels IIa applies.  See generally Paul Beaumont, Lara Walker, 
& Jayne Holliday, Conflicts of EU Courts on Child Abduction: The Reality of Article 11(6)-(8) 
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the information provided will not be probed because the Guide does not recommend that foreign 
judges or foreign central authorities become fact witnesses subject to cross examination by the 
respondent (assuming the respondent even has a lawyer to engage in this task).  The adjudicator 
also faces pressure to accept at face value what a foreign judge says because the Hague judicial 
network emphasizes collegiality and judges increasingly have, or anticipate, repeat interactions 
with each other (as States continue to concentrate jurisdiction).    
 
 Moreover, even assuming that judges obtain an accurate description of available 
protective measures and an accurate assessment of their general effectiveness, it is impossible to 
predict their adequacy and effectiveness in a particular case.  No judge is clairvoyant; no one can 
know how those measures will actually work.  Judge Posner noted, “There is a difference 
between the law on the books and the law as it is actually applied, and nowhere is the difference 
as great as in domestic relations.” Van De Sande, 431 F.3d at 570-571.  It is not just the formal 
institutions and their human actors that create unpredictability, but so does the batterer.  While 
judges sometimes acknowledge the inadequacy of protective measures and deny return,7 other 
judges, unfortunately, have miscalculated the risks and made mistakes.  That must be what 
happened when the left-behind parent killed Cassandra Hasanovic upon her return to England.  
She had a court-ordered non-molestation order.  She was going to shelter.  Yet the police refused 
to escort her to shelter and she was killed.8  Research by Edleson and Lindhorst relayed the 
stories of seven of twelve women whose children were returned pursuant to the Hague 
Convention and who continued to experience physical harm.  They described children who also 
were subject to physical abuse upon return.9  The judges returning the children undoubtedly did 
not imagine these results, including one batterer’s success in tracking down and finding the 
mother at a domestic violence shelter.10  Similarly, judges probably never imagined that the 
undertakings they extracted to keep survivors’ safe would not work, but those assurances did not.  
SEE REUNITE, THE OUTCOMES FOR CHILDREN RETURNED FOLLOWING AN ABDUCTION 31 (2003), 
at https://tinyurl.com/y9nyuvzv.  See also Edleson et al. at 256  (quoting attorney who said, 
“These undertakings – that are given – are flouted all the time….”).11 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
Brussels IIa proceedings across the EU, 12 J. of Priv. Int’l L., 211 (2016) (reporting that out of 
63 Brussels IIa proceedings, 40 non-returns were based on article 13(1)(b) in whole or in part; 
overall, courts issued Article 42 certificates requiring the return of the child in 41% of the non-
return cases, but the percentage of those cases that were decided on article 13(1)(b) grounds is 
unclear). 
 
	   7	  See, e.g., Walsh v. Walsh, 221 F.3d 204, 220-221 (1st Cir. 2000) (reversing the decision 
to return the children to Ireland with undertakings because the petitioner repeatedly violated 
prior court orders); Simcox v. Simcox, No. 1:07CV96, 2008 WL 2924094 *4 (N.D. Ohio July 24, 
2008) (finding, on remand, that protective measures could not “adequately protect the children”). 
	  
 8  See THE DAILY MIRROR, Feb. 17, 2014, at http://www.mirror.co.uk/news/uk-
news/cassandra-hasanovic-inquest-mum-stabbed-3155912.  
 
	   9	  Jeffrey L. Edleson et al, Multiple Perspectives on Battered Mothers and their Children 
Fleeing to the United States for Safety: A Study of Hague Convention Cases 180-81 (2010). 
	  
	   10	  Id. at 182-83. 
	  
 11 It is not hard to find research about treaty partners that discusses the inadequacy and 
ineffectiveness of protective measures for often a large percentage of domestic violence victims.  
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 These mistakes are evidence of the inability of judges to predict accurately the adequacy 
and effectiveness of protective measures.  These examples are especially important because there 
is no empirical evidence that demonstrates that returning children with protective measures is as 
safe as allowing the custody adjudication to proceed in the requested state (or, at times, in the 
requesting state but with participation by the taking parent and child from abroad).  In short, no 
empirical evidence demonstrates that children who were returned despite a successful article 
13(1)(b) exception, or their protective parents, are in fact safe.  Rather the few outcome studies 
indicate the opposite.  That is not surprising since the parents who are litigating a Hague child 
abduction matter are a unique subset of the general population, characterized by high conflict. 
Moreover, no empirical research has focused on the U.S.-Mexico cases, often involving low-
income parents, to see how protective measures work in that context.    
 
 To make matters even worse, presumably almost all children will be returned if foster 
care is an option for the judge.  While foster care won’t necessarily protect the child who would 
suffer retraumatization from returning to the habitual residence regardless of the risks to physical 
safety, foster care would be an option for many children outside this category and for many 
children whose protective parents cannot prove retraumatization because they lack an expert.  
There is something terribly wrong with the Convention if children end up in foster care when 
they have loving caregivers who, in fact, have already protected them by removing them from 
the grave risks that exist in the habitual residence.  This avenue of “protection” would eviscerate 
the article 13(1)(b) exception altogether, totally in contravention to what the drafters would have 
wanted.  The Guide would seem to permit it,12 but instead the Guide should expressly pronounce 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
See, e.g., Cathy Humphreys and Ravi K. Thiara, Neither Justice Nor Protection: Women’s 
Experiences of Post-Separation Violence, 25 JOURNAL OF SOCIAL WELFARE AND FAMILY LAW 
196, 204 (2003) (reporting results of study in the UK where 25% of victims with civil protective 
orders said that the orders were of “no help; the abuse continued and police or the courts were 
unhelpful in acting upon breaches.”).  Of course, the same sort of information is available in the 
United States, where the non-responsiveness of the criminal justice system is well documented.  
See Sherry Hamby, David Finkelhor & Heather Turner, Intervention Following Family Violence:  
Best Practices and Helpseeking Obstacles in a Nationally Representative Sample of Families 
with Children, Psych. of Violence 1, 8 (2014) (noting, inter alia, that police did not arrest the 
perpetrator in 53 percent of the incidents that were reported to them that involved an injury, nor 
in the 42 percent of the cases that involved an injury requiring medical care).  The inability of 
protective orders to afford safety for many victims is also well documented. See, e.g.,  
Christopher T. Benitez, Dale E. McNiel and Renée L. Binder, Do Protection Orders Protect, 38 
JOURNAL OF THE AMERICAN ACADEMY OF PSYCHIATRY AND THE LAW ONLINE 376 (September 
2010) (“available research supports the conclusion that there is a substantial chance that a 
protection order will be violated”). The State Department need only recall the tragedy of Jessica 
Gonzales Lenahan to appreciate the risks involved.  See, e.g., Town of Castle Rock v. Gonzales, 
545 U.S. 748 (2005).    
	  
 12 The Guide does not explicitly mention foster care, but it does mention the notification 
of “appropriate child protection bodies” “so they may act to protect the welfare of children upon 
return when their safety is at issued until the jurisdiction of the appropriate court has been 
effectively invoked.” (Guide ¶ 257). 
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such a resolution as an “intolerable situation” for the child.13 
 
 The Guide does not acknowledge the limitations of the protective measures approach.  As 
such, the Guide will contribute to the additional harm parents and children will suffer from 
institutional betrayal, as judges assure victims that adequate and effective protective measures 
exist when no such guarantee is possible.  See generally Jennifer Freyd and Carly Parnitzke 
Smith, Institutional Betrayal, 69 AM. PSY. 575, 578 (2014) (“Institutional betrayal occurs when 
an institution causes harm to an individual who trusts or depends upon that institution.”); Carly P. 
Smith et al., The Psychology of Judicial Betrayal, 19 ROGER WILLIAMS UNIV. L. REV. 451 
(2014) (describing the effects of such betrayal, including “poorer physical health, anxiety, 
depression, dissociation, borderline personality disorder characteristics, shame, hallucinations, 
self-harm, and revictimization,” and PTSD). 
 
 Finally, the Guide will heighten the problems that already exist with courts’ consideration 
of protective measures, especially in the U.S., where the burden of proof for article 13(1)(b) is 
clear and convincing evidence.  The Guide suggests that Alternative 1 is just as viable an 
approach as Alternative 2, even though Alternative 1 would likely lead a judge to place the 
burden of proof on the taking parent to prove that protective measures cannot work.  While the 
Guide does not expressly allocate the burden of proof to the taking parent, the Guide’s language 
does not rule out this possibility.  The Guide only recommends that a court, “In general, ensure 
that the burden of proving whether adequate and effective measures of protection are available is 
not placed solely on the left-behind parent,” Guide ¶ 36.  That language does not prohibit a court 
from placing the burden solely on the taking parent.  In fact, when the adequacy of protective 
measures is assessed as part of the grave risk analysis, not merely as part of an exercise of 
discretion after the grave risk exception is made out, see Guide ¶ 115-16,14 then the court is likely 
to allocate to the respondent the burden of proving protection measures cannot work. Language 
in the Guide reinforces the possibility of this outcome.  For example, the Guide says, “Even if 
the court gathers information or evidence ex officio, …the court still needs to be satisfied that the 
burden of proof to establish the exception has been met by the individual or body objecting to 
return.” (Guide ¶ 165).  Unfortunately, at least one court in the U.S. has already allocated to the 
taking parent the burden of disproving the adequacy of protective measures,15 and the Guide puts 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	   13 	  Merle	   H.	   Weiner,	   Intolerable	   Situations	   and	   Counsel	   for	   Children:	   	   Following	  
Switzerland’s	  Example	  in	  Hague	  Abduction	  Cases,	  58	  AM	  U.	  L.	  REV.	  	  335,	  349-‐50	  (2008).	  
	  
 14 Approach 1 also is dangerous because the court is more likely to misevaluate the 
adequacy of protective measures if it has not heard evidence about the abuse.  Evidence about 
the nature and type of abuse may not be evident in the pleadings.  
 
 15 See, e.g., In re Application of Adan, 437 F.3d 381, 395 (3rd Cir. 2006) (emphasis 
added) (“There is little question that, under this standard, the abuse, sexual and otherwise, that 
Avans contends Adan has inflicted on Arianna would, if true, qualify as an intolerable situation 
and grave harm for purposes of Article 13. The question, however, becomes whether Avans 
produced clear and convincing evidence of these allegations, and whether she established, as 
she must, that “ ‘the court[s] in the country of habitual residence, for whatever reason, may be 
incapable or unwilling to give the child adequate protection.’”).  Upon remand, the child was 
ordered returned. See In re Application of Adan v. Avans, No. 04-5155, U.S. D. Ct. 2007 WL 
1850910 (D.N.J. June 25, 2007).  The order of return was reversed summarily by the Court of 
Appeals for the Third Circuit with a ruling from the bench.  See In re Application of Adan, 544 
F.3d 542, 542 (3rd Cir. 2007).  Anecdotal reports, as well as news reports, suggest that the Third 
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its imprimatur on this approach.  While a footnote in the Guide acknowledges that experts have 
criticized the unfairness of this arrangement,16 the Guide never endorses the experts’ criticism.   
 
 As the State Department formulates its position on protective measures, it should 
remember its position on “undertakings.” The State Department has advised that "if the 
requested . . . court is presented with unequivocal evidence that return would cause the child a 
`grave risk' of physical or psychological harm, . . . then it would seem less appropriate for the 
court to enter extensive undertakings than to deny the return request. The development of 
extensive undertakings in such a context could embroil the court in the merits of the underlying 
custody issues and would tend to dilute the force of the Article 13(1)(b) exception."17  Similarly, 
a court’s inquiry into protective measures and its need for extensive arrangements to protect the 
child’s and the accompanying parent’s safety (assuming such safety could ever be assured) 
would embroil courts, and central authorities, in the merits of the underlying custody issues, 
would dilute the force of the article 13(1)(b) exception, would import into the Convention a test 
that is totally absent.18   
 
 For all of the above reasons, the State Department should propose that the Guide take a 
different position on protective measures.  At a minimum, the State Department should have the 
Permanent Bureau eliminate language in the Guide that endorses the protective measures 
approach and include language in the Guide about the limitations of the protective measures 
approach.  
 
 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
Circuit was disgusted with the trial court’s ruling in light of the evidence at trial.  See Bob Braun, 
Court Spares Girl, 8, From Deportation, Newark Stare Ledger, Sept. 23, 2008, at 
http://blog.nj.com/njv_bob_braun/2008/09/court_spares_girl_8_from_depor.html (last visited 
Aug. 31, 2017). 
 
	   16	  Guide p. 36 n.155 (“Some experts do suggest that, in certain circumstances, the burden 
of proving the adequacy and effectiveness of the requesting State’s mechanisms for protecting 
the child should fall to the applicant requesting return, as it is difficult to prove the negative.”)  I 
am one of the experts. See Merle H. Weiner International Child Abduction and the Escape From 
Domestic Violence  69 FORDHAM L. REV. 593, 660 (2000)(“it is very difficult to prove a 
negative--the future noncompliance of a batterer with undertakings or inaction by governmental 
authorities with their laws-on-the-books.”); Merle H. Weiner, Half-Truths, Mistakes, and 
Embarrassments:  The United States Goes to the Fifth Meeting of the Special Commission to 
Review the Operation of the Hague Convention on the Civil Aspects International Child 
Abduction, 2008 UTAH L. REV. 221, 287 (“Simcox illustrates how hard it is for a respondent to 
prove a negative (that the state of habitual residence will not protect the children), especially by 
clear and convincing evidence. The respondent will have a difficult time making out the defense 
so long as the system might offer some protection.”) (citing Simcox v. Simcox, 499 F. Supp. 2d 
946, 957 (N.D. Ohio 2007)).    
	  
	   17	  This position is quoted with approval in a number of cases, including Danaipour v. 
McLarey, 286 F.3d 1, 25 (1st Cir. 2002).     
	  
	   18	  This is to be distinguished from the obligation of Central Authorities under article 7(b) 
of the Convention to take appropriate provisional measures to stop further harm to a child.	  
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2.  The Meaning of Harm 
 
  The Guide sets forth the three types of harm that article 13(1)(b) recognizes (physical 
harm, psychological harm, and an intolerable situation), but then adds the following quite 
remarkable statement:   
 

While the three categories constitute distinct exceptions, they are 
inter-linked in that the term “otherwise” indicates that the physical 
or psychological harm is harm to an extent that also amounts to an 
intolerable situation.  The term ‘intolerable’ indicates that the 
exception requires that the potential physical or psychological 
harm to the child or the potential situation, in which the child 
would be placed upon return, be of such a degree that the child 
cannot reasonably be expected to tolerate it.  (Guide ¶¶ 60, 61) 
 

 This language misstates the level to which the physical or psychological harm must rise 
for a successful article 13(1)(b) defense.  First, none of the cases cited for the proposition are  
U.S. cases.  Nonetheless, a closer reading of them suggests that the judges were only saying the 
harm must be “substantial, and not trivial.”  See, e.g., Thomas v. Thomson [1994] 3 SCR 551, 6 
RFL (4th) 290 (Can.) (noting “the risk has to be more than an ordinary risk, or something greater 
than would normally be expected on taking a child away from one parent and passing him to 
another”).  This message is much different than saying the harm must be intolerable.  
 
 Most revealing is the case Re E (Children) (Abduction: Custody Appeal) [2011] UKSC 
27, [2012] A.C. 133 ¶ 34 (U.K.), a case cited by the Guide for the proposition that the harm must 
be intolerable.  Yet, in that case, “intolerable” meant that the child ought not be expected to 
tolerate the harm.  The court made clear that any physical or psychological abuse or neglect is 
intolerable.  It also made clear that it is intolerable for a child to observe the physical or 
psychological abuse of the other parent.  Here is the relevant language.  It is worth sharing the 
passage in its entirety: 
 

[T]he words “physical or psychological harm” are not qualified. 
However, they do gain colour from the alternative “or otherwise” 
placed “in an intolerable situation” (emphasis supplied). As was said 
in Re D, at para 52, “‘Intolerable’ is a strong word, but when applied 
to a child must mean ‘a situation which this particular child in these 
particular circumstances should not be expected to tolerate’”. Those 
words were carefully considered and can be applied just as sensibly to 
physical or psychological harm as to any other situation. Every child 
has to put up with a certain amount of rough and tumble, discomfort 
and distress. It is part of growing up. But there are some things which 
it is not reasonable to expect a child to tolerate. Among these, of 
course, are physical or psychological abuse or neglect of the child 
herself. Among these also, we now understand, can be exposure to the 
harmful effects of seeing and hearing the physical or psychological 
abuse of her own parent.       

 
 Second, requiring that the physical or psychological harm be intolerable is again at odds 
with U.S. law in many places.  While one federal circuit agrees with this interpretation (the 
defense is only established if “[t]he child will face  immediate and substantial risk of an 
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intolerable situation,” see Nunez-Escudero v. Tice-Menley, 58 F.3d 374 (8th Cir. 1995)), no other 
courts have picked up the Eighth Circuit’s standard.  Rather, courts in the United States 
recognize that there are two separate inquiries involved in the “grave risk of harm” analysis:  is 
there 1) a grave risk 2) of a serious enough harm.  Grave does not modify harm, but risk.  See De 
Aguiar Dias v. De Souza, 212 F. Supp. 3d 259 (D. Mass. 2016) (“The risk must be ‘more than 
serious,’ though it need not be ‘immediate.’ The harm involved ‘must be a great deal more than 
minimal.’”); Walsh v. Walsh, 221 F.3d 204 (1st Cir . 2000)  (“Not any harm will do nor may the 
level of risk of harm be low. The risk must be “grave” . . . . [T]he harm must be “something 
greater than would normally be expected on taking a child away from one parent and passing 
him to another”; otherwise, the goals of the Convention could be easily circumvented.”). 
 
 Applying this analysis, courts in the United States have made clear that injury to the child 
is sufficient for the article 13(1)(b) defense.  For example, the U.S. Court of Appeals for the 
Second Circuit aptly described the spectrum of potential harm to the child  as follows.  
 

[A]t one end of the spectrum are those situations where repatriation might cause 
inconvenience or hardship, eliminate certain educational or economic 
opportunities, or not comport with the child's preferences; at the other end of the 
spectrum are those situations in which the child faces a real risk of being hurt, 
physically or psychologically, as a result of repatriation. The former do not 
constitute a grave risk of harm under Article 13(b); the latter do.  
 

Blondin v. Dubois, 238 F.3d 153, 162 (2d Cir. 2001).  See also Van De Sande, 431 F.3d at 571 
(“If handing over custody of a child to an abusive parent creates a grave risk of harm to the child, 
in the sense that the parent may with some nonnegligible probability injure the child, the child 
should not be handed over….”).19 
 
 The travaux preparatoires indicates that the drafters did not intend the word “otherwise” 
to suggest that the physical or psychological harm must be intolerable.  United Kingdom 
delegate Jones noted that “it was necessary to add the words ‘or otherwise place the child in an 
intolerable situation’ since there were many situations not covered by the concept of ‘physical 
and psychological harm’.”  See Permanent Bureau, Fourteenth Session of the Hague Conference 
on Private International Law Actes et documents, Tome III, Enlèvement d’enfants, Child 
Abduction 302 (1980).  That language suggests that the drafters found physical or psychological 
harm to be an intolerable situation, and that the exception needed to be expanded to other 
situations similarly intolerable to the child. 
 
 A requirement that physical or psychological harm be intolerable is obviously absurd.  If 
the article 13(1)(b) exception requires that the physical or psychological harm be intolerable, 
then children must be subject to harm worse than torture, as commonly understood, to be eligible 
for the exception to return.  Torture is defined as “any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted on a person.” Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment art. 1, opened for signature 
Dec. 10, 1984, S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered into force June 26, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 19 As the Supreme Court of the United Kingdom has recognized, “Although ‘grave’ 
characterizes the risk rather than the harm, there is in ordinary language a link between the two. 
Thus a relatively low risk of death or really serious injury might properly be qualified as "grave" 
while a higher level of risk might be required for other less serious forms of harm.”  Re E 
(Children) (Abduction: Custody Appeal) [2012] A.C. at ¶ 33. 
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1987).  Jay Bybee’s now discredited memo to Alberto R. Gonzales proposed a narrower 
definition of torture: an act that “inflict[ed] pain that is difficult to endure.”  See Memorandum 
from the Justice Dep't Office of Legal Counsel on Standards of Conduct for Interrogation under 
18 U.S.C. §§ 2340-2340A to Alberto R. Gonzalez, Counsel to the President 1 (Aug. 1, 2002), 
available at http://nsarchive2.gwu.edu//NSAEBB/NSAEBB127/02.08.01.pdf.  What the Guide 
proposes for the article 13(1)(b) exception is akin to Bybee’s narrow definition of torture.  
 
 The drafters of the Hague Convention did not want article 13(1)(b) limited only to 
situations in which a child would experience a harm greater than the internationally understood 
meaning of torture.  Rather the drafters acknowledged that the defense was meant to respect "the 
primary interest of any person in not being exposed to physical or psychological danger or being 
placed in an intolerable situation." Elisa Pérez-Vera, Explanatory Report, in Permanent Bureau, 
Fourteenth Session of the Hague Conference on Private International Law Actes et documents, 
Tome III, Enlèvement d’enfants, Child abduction, 426, 433 ¶29 (1980).  
 
 Ironically, the Guide itself recognizes that children should be protected from any physical 
or psychological harm.  For example, it states, “In cases where it is established that the taking 
parent, during or after the abduction, is exposing the child to physical or psychological harm, the 
requested State should take urgent protective measures, such as the removal of the child from the 
taking parent….”  Guide ¶ 135.  The Guide also discourages mediation if it would cause any 
level of harm.  See Guide ¶ 196 (“It is of the essence that mediation should not put the safety or 
well-being of any person at risk….”).  While these passages are not addressing the meaning of 
article 13(1)(b), it seems odd for the Guide to recognize that people deserve protection from 
physical and psychological harm generally, but then to erect a very high barrier to what harm 
counts in the context of article 13(1)(b).  Of course, from the perspective of a child, harm is harm.    
 
 Perhaps, most problematically, the Guide suggests that even if children are exposed to 
harm that is akin to torture, and even if there are NOT protective measures that could protect the 
children, courts only “need to consider refusing return,” not that courts should not return the 
children.  See Guide ¶ 142.  See also Guide ¶ 145 (noting that protective measures directed 
toward an accompanying parent may be inadequate or ineffective to prevent a grave risk of harm 
to a child, so the court “will have to consider non-return”).  A Guide to Good Practice should not 
shy away from telling courts to deny return in such a situation.   
 
3 Emphasis on Expedition Over an Adequate Hearing 
 
 When discussing the duty to act expeditiously, the Guide uses the term “undue delay” to 
condemn some fact finding by courts.  See Guide ¶ 97.  See also Guide p. 37 (“Ensure that 
consideration of adequate and effective measures of protection in an Article 13(1)(b) case does 
not cause undue delay in the consideration of the case in the return proceedings.”).   The  term 
“undue delay” is inappropriate.  Fact finding only causes an “undue delay” when a court permits 
duplicative evidence, irrelevant evidence, and the like.  When a court is taking evidence to 
satisfy due process or to gather information related to the merits of the defense, the time it takes 
is not “undue delay.”   
 
 Courts in the United States adjudicating Hague claims have emphasized that “One of the 
elements of a fair trial is the right to offer relevant and competent evidence on a material issue.”  
See, e.g., Noergaard v. Noergaard, 244 Cal. App. 4th 76, 87 (Cal. Ct. App. 2015) (noting “Due 
process required the trial court to decide the material issue of father's alleged death threats and to 
afford mother the opportunity to offer relevant and competent evidence on that issue.”).  The 
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Guide’s description of “undue delay” is inconsistent with U.S. case law. 
 
 Moreover, it is inconsistent with prior conclusions reached by States at Special 
Commission meetings.  For instance, the last Special Commission concluded that promptness 
and adequacy were important; adequacy was not to be sacrificed for speed. It said:  “Where 
Article 13(1) b) of the 1980 Convention is raised concerning domestic or family violence, the 
allegation of domestic or family violence and the possible risks for the child should be 
adequately and promptly examined to the extent required for the purposes of this exception.” See 
Conclusions and Recommendations and Report of Part I of the Sixth Meeting of the Special 
Commission on the Practical Operation of the 1980 Hague Child Abduction Convention and the 
1996 Hague Child Protection Convention, (1=10 June, 2011), Annex I ¶ 36 (emphasis added).  
The Guide should capture this point better.  Dropping the phrase “undue delay,” as it is presently 
used in the Guide, would help.  
 
4.   Judicial Communication 
 
 The description of judicial communication on page 31 (¶ 128) raises at least two concerns. 
First, the communication would often be case specific and make the foreign judge a fact witness.  
For example, the Guide calls for the judge to “verify the adequacy of statements made or 
information provided by the taking parent to support his/her claim…, such as statements about 
the situation of the child in the State of habitual residence….”  This provision raises many 
potential problems.  I do not repeat them here as they have already been conveyed in connection 
with the topic of judicial communication more generally and the Hague judicial network.  
 
 Second, the Guide suggests items for which judicial communication would be helpful, 
and the matters identified would generally buttress the petitioner’s case and harm the respondent.  
For instance, the judge is to “verify…statements made ….by the taking parent to support his/her 
claim,” but the Guide does not recommend that the judge “verify …statements made …by the 
left-behind parent to support his/her response to the exception.”   In addition, the liaison judge is 
supposed to provide “information about laws, procedures and/or services available in the State of 
habitual residence,” but need not also provide information about the limitations of those laws, 
procedures, and/or services.  For example, if the judge isn’t required to mention the police’s 
failure to enforce the laws, pro se litigants difficulty accessing legal aid, or the short supply of 
shelter beds when such facts exist, then the fact-finding process will be even more inaccurate and 
lop-sided than it would otherwise be as a result the forces already described in point one. 
 
5.   Omissions 
 
 Finally, the State Department should ask the drafters to add several important, but 
missing, pieces of information to the Guide.  First, in the discussion of the child’s voice, the list 
of good practices omits mentioning that the interviewer needs knowledge of domestic violence 
and child abuse.  It says, “Ensure that the child is interviewed by individuals with adequate 
training and expertise in the hearing of children, be it as a judge, independent expert or other 
person…, if possible, with knowledge and a sound understanding of the 1980 Convetion, the 
scope of return proceedings and of the grave risk exception.”   The list should be expanded. 
 
 Second, paragraph 277 talks about post-separation violence.  It should not say, without 
qualification, that such violence occurs “directly after” departure.  (It says, “Note that directly 
after leaving a seriously abusive situation, the risk of serious or lethal injuries to the taking 
parent by the abusive parent increases….”).  Such violence can occur later than that, especially if 
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the victim is not physically proximate until some time later.  Also, the violence can be directed at 
the children.  Such was the situation when Danyela and Deyan Perisic were shot, and Deyan 
killed, by their left-behind parent after they were returned.  See CBCNews, Dec., 15, 2010,	  
https://tinyurl.com/yctr8q72.  See generally Cathy Humphreys and Ravi K. Thiara, Neither 
Justice Nor Protection: Women’s Experiences of Post-Separation Violence, 25 JOURNAL OF 
SOCIAL WELFARE AND FAMILY LAW 196, 198 (2003) (noting “many women have suffered 
violence, abuse and stalking years after they considered themselves to have separated”); id. at 
199 (noting that a safe, secret address was the explanation for 25% of women in study whose 
post-separation abuse ceased within 6-12 months, and that 36% of sample reported continuing 
abuse).   
 
  Undoubtedly other items are missing too.  I urge you to have experts from the Office of 
Violence Against Women look over the Guide and recommend other additions and corrections. 
 
Conclusion 
 
 Parts of the Guide to Good Practice should be changed if the Guide is not to undermine 
the advances made by domestic violence victims and their children in courts in the United States. 
 
 
 
      Very truly yours,  
 
 

       
 
      Merle H. Weiner 
      Philip H. Knight Professor of Law 
      University of Oregon School of Law (for   
      identification purposes only) 
 
 
Cc:   Philippe Lortie pl@hcch.nl 
 Maja Groff mg@hcch.nl 
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