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ABSTRACT: In the last years of Chief Justice Rehnquist's tenure, the Supreme Court held
that due process bars criminal prosecution of same-sex intimacy and that it is cruel and
unusual to execute mentally retarded persons or juveniles. Each of the later decisions not only
overruled precedents set earlier in Rehnquist's tenure, but also consulted international law as
an aid to construing the U.S. Constitution. Analyzing that phenomenon, the article first
discusses the underlying cases, then traces the role that international law played in Atkins,
Lawrence, and Simmons. It next examines backlash to consultation, and demonstrates that
critics tended to overlook the Court's longstanding tradition of consulting external norms. The
article gives the interpretive practice qualified approval. Thus it calls upon Justices both to
articulate when it is appropriate to look to external sources and to set forth a framework for
consultation. At a minimum, foreign jurisprudence ought to shed the light of experience on
issues like those in the case before the Court; it must arise out of a legal culture that shares
with the United States a commitment to fundamental rights; and the way in which the
jurisprudence influenced the Court must be set forth in a reasoned explanation. Whether the
Court would pursue such a path remained uncertain, however, as the era of the new Chief
Justice began.
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ABSTRACT: In the spring of 2006, hundreds of thousands of U.S. citizens and immigrants
peacefully marched in the streets of cities across the country. Such mass demonstrations
advocating for the rights of immigrants are unprecedented in American history. Energy,
enthusiasm, and a deep sense of urgency filled the air. The immigrant rights movement
initially spread like wildfire. A second wave followed the initial protests. By the summer of
2006, however, there were signs that the immigrant rights movement had lost steam. A series
of marches on and around Labor Day attracted far fewer people than those just a few months
before. After much skirmishing during the summer, Congress failed to enact comprehensive
immigration reform legislation.

This Article focuses on the efficacy of a new, multiracial civil rights movement seeking social
justice. We discern decidedly mixed signals about the possibility of such a movement. Despite
some promising signs, there are many formidable hurdles before the emergence of a new,
multiracial civil rights movement. Among the first hurdles is defining the scope of any
movement. Who will participate if there is to be a new civil rights movement? Will it be a
Latina/o civil rights movement or a broader one including African Americans? Will the
movement address more than immigrant rights? And just who will be its leaders?

Part | of this Article outlines the context and meaning of the 2006 immigration marches and
identifies the conspicuous absence of African Americans from the marches. The absence is
consistent with the fact that immigration historically has been an issue dividing African
Americans, Latina/os, and Asian Americans. Part Il analyzes some central features of the civil
rights movement of the 1950s and 1960s, the last relatively successful and broad-based mass
social movement in America. Partly in response to broad-based political activism, the courts
and political branches of government assisted in bringing forth social transformation. Part 111
considers the potential for a new civil rights movement. We opine that much work will need
to be done before a multiracial movement for social change can be created. Specifically,
African American-Latina/o conflict will need to be addressed before meaningful social
change can be secured. Ultimately, it is unclear whether the immigrant marches will morph
into anything more.
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ABSTRACT: Marriage is often compared to a "contract.” The contract analogy appears to be
an argument about the law of marriage based on a settled concept called "contract.” But it is
in fact an assertion of a contested view of "contract”: that legitimate obligation must derive
from consent. This focus on consent ignores another, contradictory, strand of contract law that
imposes obligations without consent. The pervasiveness of the consent-centered “contract”
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analogy affects our understanding of "contract™ as much as it affects our understanding of
marriage.
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ABSTRACT: Although there have long been black lawyers in South Africa, during apartheid
only a handful joined the ranks of the country's large commercial firms. Now, in the post-
apartheid period, these firms are keenly aware of a range of economic and political incentives
to hire black attorneys, and most are doing so at a record pace. Very few black attorneys,
however, are enduring the path to partnership in these firms. Based on more than seventy-five
interviews conducted in South Africa in 1999 and 2000, this Article both documents and
critically examines the reasons for black attrition. While firms' incentives to integrate include
commercial ones associated with clients' newfound attention to the racial diversity of their
vendors, such incentives apparently have not yet outweighed the forces impeding integration -
some of those forces being incidental to the country's history and politics, some attributable to
the institutional characteristics of law firms, and others to the acts of individuals within those
institutions.

Although the under-representation of blacks in these firms is frequently attributed to blacks'
own failings or choices, Professor Pruitt argues that the lack of integration is also the result of
discriminatory actions of white individuals and the institutions they run. Building on the
descriptive platform she has laid, Professor Pruitt goes on to construct a model of efficient
discrimination with respect to South Africa's elite legal sector, arguing that firms are able to
survive in the new marketplace, even absent retention of black attorneys, because the actual
power of the incentives to integrate does not match the rhetoric around it. In addition, because
no firm is achieving integration and thereby taking advantage of existing incentives, the
integration quotient is not being raised, leaving firms effectively unchallenged by the market
to retain and promote black lawyers.
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