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Environnental |aw concerns itself largely with the prevention,
mtigation, or correction of harm Despite the inportance of harmin
motivating - and justifying - environnental law, relatively little
attention has been devoted to understanding the concept.

This article begins to bridge this gap by introducing a theoretical
framework for analyzing harmin environmental |aw. A brief exam nation



of harmin various environmental contexts not only reveals

| ong-standi ng struggles with the concept, but al so suggests the

i npossibility of defining harmin an objective manner. Concl udi ng that
harmis a normative concept based on underlying val ue judgnents, this
article adopts a framework that defines harmas a setback to interests
i n human aut onomy that comunity norns have deemed significant. Under
this framework, physical injury, enmotional injury, and damage to
property present easy cases of harm Qher effects, however, such as
chronosomal damage from exposure to toxic substances, uncertain effects
of energing technol ogi es, and damage to the environnent itself, present
more difficult cases. Application of the framework in these contexts
suggests how soci ety m ght acconmpdat e changi ng under st andi ngs of the
wor| d and changi ng val ues whil e saf eguardi ng personal autonony.
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I ndi viduals spend billions of dollars every year on precautions to
protect thenselves fromcrine. Yet the |egal acadenmy has criticized
many private precautions because they nerely shift crime onto other,

| ess guarded citizens, rather than reduce crine. The conventi onal

wi sdom | i kens such precaution-taking to

rent -seeking: citizens spend resources to shift crime | osses onto other
victins, without reducing the size of those |osses to society. The
result is an unanbi guous reduction in social welfare. This Article
argues that the conventional wisdomis flawed because it overl ooks how
the Iaw systematically understates the harns suffered by sone victins
of crime, first, by ignoring some types of harm altogether in grading
and sentenci ng deci sions, and second, by ignoring wi de disparities in

t he amount of harm caused in individual cases. It follows that the sane
"crine", as defined by the law, may inflict significantly different
amounts of harmon different victins, and by aggregati on, on society.
Thus it cannot be safely assunmed that displacing a given crine from one
citizen to the next is necessarily wasteful, froma social point of
view. Indeed, this Article argues that shifting crime my be beneficia
to society, froman econom c point of view since eggshell victims -
those who are harnmed nore by crime - tend to take nore precautions. The
inmplication is that private crine fighting efforts that displace crine
- universally criticized in the literature - may be nore socially
useful than previously acknow edged. The Article discusses the
inplications for the ongoi ng debates over the regul ation of
precauti on-t aki ng.
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Janmes Boyle's cultural environnentalism netaphor laid the foundation
for the recognition and protection of traditional know edge and natura
resources found in the devel oping world

The theory underlying the Convention on Biological Diversity

(CBD) was that while traditional conmunities nay not have invented
know edge about the nedicinal properties of local plants, they ought to
be rewarded nonethel ess for their preservation and conservation of

bi odi versity through linmted rights to control and conpensation. Taking
a cue inplicitly fromthe environnental justice novenment, which
denonstrated the disparate effects of environnental harms on

di sadvantaged minorities, the cultural environnental novenent
illustrated how Third Wrld peoples are di sproportionately

di sadvant aged by intellectual property |law, which historically has not
recogni zed their cultural contributions as protectable works of

aut hor shi p.

But while this paper credits cultural environmentalismw th offering
theoretical legitimacy for traditional know edge protection, it further
consi ders whether the metaphor may al so di sable a nmore dynani c and
nmodern view of traditional know edge.

In fact, traditional know edge is far fromstatic and archaic and nuch
nmore dynam ¢ than the environnentalism netaphor acknow edges. The
makers of Mysore silk sarees in India respond to new narket
technol ogi cal, and cultural needs, for exanple, offering waterproof
sarees in hi-tech designs to today's gl obal consumers. | consider how
the environnental i sm netaphor may i npede an understandi ng of poor

peopl e's knowl edge (a term | prefer to traditional know edge) as
creative works of authorship deserving of ex ante intellectual property
rights rather than just as rights afforded ex post to reward
preservation of ancient traditions or to correct |longstanding cultura
and distributive injustice.
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